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ARBITRATION AWARD 

This Arbitration Award addresses interconnection for ISP-bound FX-type traffic.’ The 

Arbitrators were faced with a primary issue for determination: 

1 .) whether Level 3 Communications, L.L.C.’s (hereafter Level 3) ISP-bound 

traffic was subject to different interconnection requirements under federal 

regulation such that a separate agreement was required subject to federal 

jurisdictional standards. 

The Arbitrators were then required to: 

2.) determine the appropriate definition of “local” traffic; 

3.) determine the proper inter-carrier compensation treatment for Foreign 

Exchange (FX) and “Virtual NXX” traffic; and, finally, 

4.) determine the appropriate definition of Bill-and-Keep compensation for 

implementation of the FCC’s ISP Order on Remand. 

The Arbitrators have concluded that ISP-bound traffic is not subject to interconnection 

requirements different from those for local traffic and therefore does not require a separate 

interconnection agreement. However, non-local ISP-bound traffic is not entitled to reciprocal 

compensation under an interconnection agreement. . 
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Level 3 has confirmed throughout this arbitration that all of its current FX traffic is ISP- 

bound. The Arbitrators have concluded that ISP-bound traffic is not subject to the same inter- 

carrier compensation as local traffic, and that ISP-bound traffic is therefore subject to the FCC’s 

ZSP Order on Remand Bill-and-Keep requirements. However, the Arbitrators have also 

concluded that the design of Level 3’s network, as discussed throughout this Arbitration, does 

not include a local presence (modem banks) for termination of Level 3’s ISP traffic and, 

therefore, requires appropriate compensation be made to CenturyTel of Lake Dallas, Inc., and 

CenturyTel of San Marcos, Inc. (hereafter CenturyTel), in the form of either special access or 

switched access arrangements employed in the interconnection agreement. The Arbitrators’ 

decisions, explained in greater detail in this Award and the attached Issue Matrix (Attachment E, 

Docket No. 26431 - DPL Decision Matrix), consider the decisions of the FCC and this 

commission and is based upon the requirement that ISP-bound traffic must be segregated for 

billing purposes and is subject to separate compensation procedures pursuant to a case by case 

evaluation. In this specific case, Level 3 traffic, though ISP-bound, does not terminate within the 

local service area boundaries of CenturyTel but transits the public switched network (PSN) to 

distant exchanges without providing compensation to CenturyTel in either the form of special 

access arrangements or the usual switched access arrangements and charges. 

CenturyTel and Level 3 shall incorporate the decisions approved in this Award in any 

interconnection agreement which is subject to the outcome of this proceeding. 

I. DISCUSSION OF DPL ISSUES 

This proceeding addresses the four issues in the parties’ revised final joint DPL filed on 

October 15,2002: 

a DPL Issue No. 1: Is ISP-bound traffic subject to different interconnection 
requirements than Local traffic under federal law such that it 

should be handled by separate agreements? 

’ Background and reference information (such as jurisdiction, procedural history, and summaries of 
relevant State and federal proceedings), can be found in Attachment A to this Arbitration Award. 
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A. 

DPL Issue No. 2: 

DPL Issue No, 3: 

DPL Issue No. 4: 

DPL Issue No. 1: 

(Art. I, paragraph 1; Art. 11, Secs. 1.43 and 1.49(a); Art. V., 
Secs. 1,3.1,3.2,4.2, and 4.3; and Art. VIII, Sec. 3) 

What is the proper definition of Local traffic? 

(Art, 11, Sec. 1.58) 

What is the proper treatment of Foreign Exchange (FX) or 

Virtual NXX” traffic for intercarrier compensation purposes? 

(Art. 11, Sec. 1.58; and Art. V, Sec. 3.2) 

How should the parties define Bill-and-Keep compensation to 

implement the FCC’s Order on Remand? 

(Art. 11, Sec. 1.11; and Art. V., Sec 3.2) 

Is ISP-bound traffic sub-iect to different interconnection 

reauirements than Local traffic under federal law such that it should be handled bv 

separate agreements? 

1. Level 3% Position 

Level 3’s position has always been that the commission has jurisdiction over its Petition 

pursuant to FTA $252 and P.U.C. PROC. R. 22.3052 and that this arbitration should be resolved 

pursuant to the standards of 47 U.S.C. @251 and 252. 

Level 3 has stated that it does not contest that its ISP-bound traffic is subject to different 

inter-carrier compensation rules than local traffic pursuant to federal regulations. However, 

Level 3 noted that the FCC had made clear its intention to maintain applicable interconnection 

rules and that ISP-bound traffic should remain subject to the same interconnection terms as local 

traffic. Level 3 noted that the FCC had clarified at the time of its decision in the ISP Remand 

Order that the decision only affected inter-carrier compensation applicable to delivery of ISP- 

bound traffic and that it did not alter carriers’ other obligations under Part 51 rules, 47 C.F.R. 
part 5 1, or existing interconnection  agreement^.^ 

The Arbitrators observe that Subchapters P, Q, and R (which include provisions such as $5 22.305 
regarding arbitration of interconnection agreements) have very recently been repealed and replaced by new 16 TEx. 
ADMIN. CODE Ch. 21. This Arbitration Award refers to and applies the Chapter 22 provisions. 

Petition for Arbitration of Level 3 Communications, L.L. C, August 7,2002, pp. 9-1 1. 
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Level 3’s Legal Brief, filed September 23, 2002, discussed its position regarding this 

Level 3 made four arguments to support the commission’s initial issue in greater detail. 

jurisdiction over this interconnection dispute4: 

a.) $925 1 and 252 of the FTA impose the interconnection obligation upon the LECs and 

grant the state commissions the authority to approve, reject, mediate and arbitrate all 

interconnection agreements and disputes; 

b.) §251(b)(5) was preempted by the FCC only for the purpose of establishing FCC 

authority over inter-carrier compensation for ISP-bound traffic; 

c.) the scope of Ss251 and 252 is not limited to intrastate services or intrastate matters, 

and historically the FCC has affirmed a hybrid approach such that carriers requesting 

to use unbundled network elements to provide exchange access services were subject 

to state commissions’ reviews; and 

d.) if the commission should fail to assert jurisdiction it would disfavor an architecture 

that would directly compete with CenturyTel for ISP connectivity, thus failing the 

public interest. 

Level 3 stated that CenturyTel misinterpreted federal law and that FTA §§251-252 

governs interconnection without limitation between  carrier^.^ Level 3 also asserted that the FCC 
and court decisions only preempt states on the discrete issue of setting the inter-carrier 

compensation. Level 3 re-emphasized the ISP Remand Order’s “footnote 149” language, which 

stated that the FCC’s decision: 

“affects only the intercarrier compensation (i.e. ; rates) applicable to the 
delivery of ISP-bound traffic. It does not alter carriers’ other obligations 
under our Part 51 rules, 47 C.F.R. Part 51, or existing interconnection 
agreements, such as obligations to transport traffic to points of 
interconnection.” 

Level 3 Communications, L.L.C., Legal Bn’eft September 23,2002, pp 1-12. 

Direct Testimony of Michelle Krezek on Behalf of Level 3 Communications, L.L.C., October 10, 2002, 
p.6. 
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Level 3 reasoned that the language in this footnote does not indicate that the FCC 

intended to treat ISP-bound traffic differently for all purposes! Indeed, Level 3 argued, had the 

FCC intended to remove ISP-bound traffic from existing interconnection agreement terms it 

would have established alternative interconnection rules for this purpose just as it established 

alternative inter-carrier compensation rules.’ 

Level 3 differentiated between the FCC’s intention to treat ISP-bound traffic intercarrier 

compensation separately and its intentions regarding treatment of ISP-bound traffic with regard 

to interconnection terms and conditions. Level 3 argued that the separate IATA proposed by 

CenturyTel to govern ISP-bound traffic is unwarranted because it treats ISP-bound traffic as if 

local interconnection with the public switched network should operate differently from any local 

traffic interconnection.* 

Level 3 asserted that CenturyTel’s IATA would result in Level 3 having to trunk to each 

CenturyTel end office in a serving area at special access rates. Level 3 further asserted that this 

would result in anticompetitive delays and a rate structure at odds with the FCC’s cost-based 

obligations? In addition, according to Level 3, the IATA imposes unspecified originating usage 

charges on ISP-bound calls, thus violating the FCC’s directive in the ZSP Remand Order to apply 

bill-and-keep to such calls. In Level 3’s analysis, the UTA proposed by CenturyTel is 

discriminatory because, she asserted, CenturyTel serves its own ISP customers using local 

service tariff terms and rates.” 

In its Post Hearing Reply BrieJ; Level 3 re-asserted its position regarding the FCC’s 

intent as expressed in footnote number 149 of the ZSP Remand Order. Level 3 noted that the 

FCC clearly indicated in its footnote to the Order that it did not intend to preempt the state’s 

jurisdiction over interconnection and that CenturyTel had never addressed this crucial matter in 

its Briefs. Level 3 reasoned that CenturyTel ignores the FCC’s footnote 149 implication, as well 

Id. at 7. 
Id. at 8 

* Id. 

Reply Testimony of Michelle Krezek on Behalfof Level 3Communications, L.L.C, October 16,2002, p. 4. 

lo Id. at 6. 
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as numerous other state commissions’ decisions that assert state jurisdiction in this matter.” 

Further, Level 3 argued that the only state commission arbitration decision upon which 

CenturyTel relies has yet to be approved and is fraught with legal errors, primarily disregard of 

the crucial footnote 149.12 Level 3 noted that a recent decision in Wisconsin addressed each of 

the three issues that must be determined in this arbitration and concluded that the jurisdiction 

over this dispute was clearly the State’s.13 Level 3 further noted that in that Wisconsin decision, 

the arbitrator concluded that footnote 149 explicitly stated that the FCC had not altered carriers’ 

obligations to transport ISP-bound traffic to points of interconnection, that the D.C. Circuit 

opinions rejected $251(g) as a basis for interstate jurisdiction over internet traffic, and that state 

regulation may overlap interstate regulation pursuant to the broad nature of g252. 

2. CenturyTel’s Position 

CenturyTel maintained that this issue was a threshold matter because it determined 

whether the commission had jurisdiction over the transport and termination of ISP-bound traffic. 

CenturyTel asserted that the FCC, under its FTA 9201 authority, had made it clear that ISP- 

bound traffic was interstate in nature and that it had taken the authority over ISP-bound traffic 

away from state  commission^.'^ CenturyTel stated that this was made clear in the ZSP Remand 

Order at footnote 69 which references the jurisdictionally interstate nature of ISP-bound traffic. 

CenturyTel asserted that the FCC concluded that local traffic was defined by an “end to end 

analysis” and that ISP-bound traffic’s jurisdiction was determined “by the end points of the 

communication”. Therefore, CenturyTel concluded that the FCC had determined that ISP traffic 

was under its jurisdiction, not the States’, pursuant to FTA 9201 authority.” 

‘ I  Post Hearing Reply Brief of Level 3 Communications, LLC, December 13,2002, pp. 1-3. 

** Id. at 3. Level 3 refers to Colorado’s arbitration decision as fraught with factual and legal errors. Level 3 

l 3  ~ d .  at4-5. 

l4 See Response to Level 3 Petition for Arbitration, September 3,2002, pp. 5-8. 

‘ 5  ISP Remand Order m40. 

relies upon the decisions made in Minnesota, North Dakota, Washington and Wisconsin. 
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Further, CenturyTel noted that the D.C. Circuit had made clear that the FCC’s ZSP Order 

on Remand eliminated the state commissions’ jurisdiction under FI’A §252(e)( 1) regarding the 

resolution of interconnection issues when ISP-bound traffic was at issue. l6 

On the basis of these citations, CenturyTel concluded the commission had no authority to 

arbitrate ISP-bound issues and that Level 3 must accept either a separate interstate agreement for 

its purposes or purchase the required services via tariff (!.e.; 800 access service or special access 

provisions). 

In addition, CenturyTel asserted it had no obligation to transport or terminate Level 3’s 

ISP-bound traffic. Aside from its position that ISP-bound traffic was clearly excluded from the 

interconnection obligations of FTA 825 l(c)(a), CenturyTel noted that FTA $251(a) only obliges 

CenturyTel to link its network with Level 3, not to transport or terminate ISP-bound traffic. 

CenturyTel stated that even if the FCC did not intend its ZSP Order on Remand to “alter carriers’ 

other obligations,” as asserted by Level 3, there was “no evidence to support the conclusion that 

CenturyTel was ever obligated to interconnect with Level 3 in the first instance.”” 

CenturyTel elaborated upon this position by noting that FTA $251(c)(2) imposes a duty 

upon ILECs to provide interconnection for the purpose of transmission and routing of telephone 

service and exchange access service and was further interpreted by the FCC in its Local 
Competition Order to mean “all carriers (including those traditionally classified as IXCs) may 

obtain interconnection pursuant to section 25 l(c)(2) for the purpose of terminating calls 

originating from their customers residing in the same telephone exchange (Le., non- 

interexchange calls).” Because Level 3’s ISP-bound traffic does not originate and terminate in 

the same telephone exchange, CenturyTel emphasized it had no obligation to interconnect with 

Level 3. CenturyTel asserted that interconnection does not impose an obligation to transport or 

terminate traffic despite Level 3’s reference to the footnote in the ZSP Order on Remand. because 

the obligation to transport ISP-bound traffic to points of interconnection with information service 

providers (ISPs) never existed under FCC Part 5 1 rules.’* 

l6 WorldCom Inc. v. FCC, No. 01-1218, slip. op. at 3 (D.C. Cir. May 3,2002). 

l7 See CenturyTel Response to Level 3 Request for Arbitration, p. 9. 

l8 Id. at 
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Finally, CenturyTel referred the arbitrators to the D.C. Circuit decision which questioned 

whether LECs even have an obligation to interconnect with other LECs for ISP-bound calls. 

CenturyTel noted that the D.C. Circuit affirmed that a carrier was not compelled to interconnect 

under FTA 9201 unless the FCC invokes certain procedures. Because a hearing and 

determination of the public interest has not occurred at the FCC, and an order has not been issued 

to mandate Level 3’s interconnection with CenturyTel, CenturyTel concluded that there is no 

obligation to interconnect in this instance. 

CenturyTel indicated that a separate Information Access Traflc Exchange Agreement 

(IATA), specifically designed for ISP-bound traffic interconnection, is the methodology by 

which it prefers to handle ISP traffic issues. CenturyTel has offered such an agreement to 

Level 3, which has rejected it, and CenturyTel concluded that the state commission has no 

authority to review ISP related matters. 

In its Brief on Issue I ,  CenturyTel urged the commission to determine by preliminary 

order whether ISP-bound traffic was within its jurisdiction. CenturyTel cited the recent 

Arbitration Award in Docket No. 24015, in which the arbitrators declined to address ISP-bound 

traffic because it is no longer governed by §251(b)(5) but by §201.19 CenturyTel insisted that 

Level 3 was seeking an arbitration of interconnection for ISP-bound traffic in which the same 

standards that are applied to non-ISP traffic, pursuant to FTA s252, are applied. CenturyTel 

argued that this goal is strictly denied by the FCC’s ISP Remand Order because the traffic for 

which Level 3 seeks this interconnection agreement is primarily, if not entirely, ISP-bound 

according to all information provided by Level 3. Further, CenturyTel noted that the ZSP 

Remand Order states that the “opt-in” provision of FTA $252 “applies only to agreements 

arbitrated pursuant to Section 252” and “has no application in the context of an intercarrier 

compensation regime set by this Commission pursuant to Section 201”. 

CenturyTel interprets this to mean that ISP-bound traffic has been wholly removed from 

the arbitration provisions of the FTA and state commissions no longer have such authority. The 

obligation of a LEC to transport and terminate ISP-bound traffic has clearly been rejected by the 

FCC, according to CenturyTel, and, therefore, the interconnection rules applicable to local traffic 

do not apply despite Level 3’s appeal to footnote 149 of the ZSP Order on Remand. CenturyTel 
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asserted that the FCC was simply limiting its interim regime, the phase out of compensation paid 

for ISP-bound traffic, to the delivery of ISP-bound traffic, and clarifying that its decision did not 

alter carriers’ obligations to transport telecommunications traffic to P0Is2O or alter existing 

interconnection agreements. 

Finally, in its Brief on Issue 1 ,  CenturyTel asserted that its companies are “rural” by 

federal definition, FTA 47 U.S.C. $153(37), and are exempt from the obligations of FTA $251(c) 

by virtue of FTA $251(f). FTA $251(f) exempts rural companies until the state commission 

terminates the exemption under a proceeding proscribed by FTA $25 1 (f) (1) (B). Because such a 

proceeding has not taken place, CenturyTel continues to possess its rural exemption. CenturyTel 

reiterates that its exemption only applies to FTA $25 1 (c) so that, if Level 3 seeks interconnection 

for traffic, other than that which is ISP-bound, the exemption would apply. 

CenturyTel described the history of this dispute as one in which it became aware that 

Level 3 was not seeking to engage in the exchange of local telecommunications traffic, but 

proposing instead to exchange only ISP-bound traffic?’ When CenturyTel realized this, it 

proposed the IATA for Level 3’s ISP-bound traffic. CenturyTel maintained its position that ISP- 

bound traffic is not subject to the jurisdiction of the state?2 

In its Reply Brief, CenturyTel asserted its opinion that Level 3 attempts to use footnote 

149 of the FCC’s ISP Remand Order to evade the application of legitimate interexchange access 

charges. CenturyTel reasoned that Level 3’s argument that the ZSP Remand Order applied 47 

C.F.R. $51.703(b), which bans originating access on telecommunications traffic, to all ISP- 

bound traffic, regardless of whether the traffic is local or interstate in nature, is logically flawed. 

If this reasoning is applied, CenturyTel asserted it would result in the elimination of access 

charges for all ISP-bound calls, including those that are completed via 1+ dialed toll or 800 

services. CenturyTel argued that Level 3’s interpretation is based on an erroneous premise 

because C.F.R. $5 1.703(b) never applied to ISP-bound traffic or interexchange traffic. Further, 

CenturyTel argued that C.F.R. $5 1.701 (b) defines the telecommunications traffic referenced in 

See Docket No. 24015 Arbitration Award at p. 31 and Brief of CenturyTel on Issue I pp. 3-5. 

POIS - Points of Interconnection. 

21 Direct Testimony of Susan W. Smith on Behalfof CenturyTel of Lake Dallas, Inc. and CenturyTel of San 
Marcos, Inc., October 10,2002, p.7 
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95 1.703(b) as telecommunications traffic exchanged between a LEC and a telecommunications 

carrier, other than a CMRS provider, “except for telecommunications trafic that is interstate or 

intrastate exchange access, information access, or exchange services for such access. (See FCC 

01-131, paragraphs 34, 36, 39, 42-43). ’923 CenturyTel asserted that these latter citations refer to 

the.FCC’s ISP Remand Order and that these paragraphs are to be relied upon to determine the 

meaning of the definition for telecommunications traffic. CenturyTel reasoned that these same 

terms are used in FTA §251(g) to define traffic which is excluded from reciprocal compensation 

rules. CenturyTel cited paragraph 36 of the ISP Remand Order which stated that ISP-bound 

traffic fell within at least one of the three categories of §251(g)?4 

3. Arbitrators Decision 

The Arbitrators note that Level 3 seeks an interconnection agreement with Century Tel 

exclusively for ISP-bound trafic services in this docket.25 Although Level3 advises it may 

enlarge its scope of business to local traflc services, it has no schedule in place for this purpose, 

nor are any such services involved in the required decisions in this arbitration.26 

The FCC expressed its concern in the ISP Remand Order that LECs that are intent on 

exclusive ISP service are driven by regulatory opportunities that disconnect the costs of the 

service from end- user market decisions.27 Thus carriers compete not on the basis of quality and 

eficiency but on the basis of their ability to sh@ costs to other carriers, “a troubling distortion 

that prevents market forces from distributing limited investment resources. 1’28 Level 3’s current 

business plan appears to dejj the intention of FTA ’96, and subsequent FCC Orders, as well as 

22 Id. at 6-7. 

23 Post Hearing Reply Brief of CenturyTel of Lake Dallas, Inc. and CenturyTel of San Marcos, Inc., 
December 13,2002, pp. 4-6. 

24 Id. at 7. 

25 Tr. at 9-20. 

26 Level 3 acquired its Service Provider Certificate of Operating Authority (SPCOA No. 60161) in Docket 
No. 18598 on April 1, 1998. P.U.C. SUBST. R. 26.114 (Suspension or Revocation of Certificates of Operating 
Authority (COAs) and Service Provider Certificates of Operating Authority (SPCOAs)) provides certain criteria by 
which a CLEC’s SPCOA may be determined to be subject to revocation or suspension. The grounds for initiating 
an investigation under this rule include “[nlon-use of approved certificate for a period of 48 months, without re- 
qualification prior to the expiration of the 48-month period.” P.U.C. SWST. R. 26.1 14(c)(l)(A). The Arbitrators 
note that Level 3 appears to have exceeded 48 months of non-use of its SPCOA. 

27 ISP Remand Order15 
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Substantive Rule $26.1 14 (the Rule), all of which encourage the establishment of competitive 

LECs with the goal of providing the benefits of competition in local telecommunications markets. 

Notwithstanding these FCC concerns, the Arbitrators agree with Level 3 ’s contention 

that the FCC made clear its intention to maintain applicable interconnection rules and terms for 

ISP-bound traflc in its ISP Remand Order. 

The FCC clarij?ed within the ISP Remand Order that its decision only aflected inter- 

carrier compensation applicable to delivery of ISP-bound trafSic and that it did not alter 

carriers’ other obligations under Part 51 rules, 47 C.F.R. Part 51, or existing interconnection 

agreements. The much debated ISP Remand Order’s ‘Yootnote. 149” does not specifically 

address the issue of other areas which would affect interconnection for the purposes of ISP- 

bound trafSic exchange. The Arbitrators are of the opinion that the FCC, if it had intended that a 

separate process be instituted for the purposes of ISP-bound trafJic interconnection, would note 

this in its Order and establish either the requirements or a proceeding to address such 

requirements. Finally, the Arbitrators concur with Level 3’s conclusion that FTA §§251 and 252 

grant the state commission the authority to arbitrate all interconnection agreements and disputes 

and that this broad mandate has not been amended to exclude the circumstances of the 

arbitration at hand in this docket. The Arbitrators conclude that the FCC has not limited the 
State commissions’ authority over intrastate services and issues. 

Therefore, the Arbitrators disagree with Century Tells interpretation that Level 3 ’s 

interconnection agreement is no longer governed by FTA $25I(b)(5) and that all ISP-bound 

services are now governed by FTA $201. Although the Arbitrators acknowledge the Award 

issued in Docket No, 24015, they do not reach the conclusion argued by CenturyTel that the 

decision in that docket excludes an examination of ISP-bound traflc services. Rather, the 

Arbitrators believe that the decision in Docket No. 2401 5 correctly excludes the commission’s 

involvement in a determination of the reciprocal compensation for ISP-bound trafsic. The FCC 

has clearly stated its intention that ISP-bound traflc compensation is within its purview and has 

established an interim process and an additional Notice of Proposed Rulemaking (NPRM) to 

address the compensation issues. 

28 Id. aty4. 
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This proceeding examines the appropriate interconnection terms and conditions that 

apply to a carrier currently providing service solely to ISP customers and indicating some future 

business plan that includes local service provision (whether this will be in the form of a local 

presence for its ISP customer or the addition of local services is unknown). Whatever decision is 

reached regarding the remaining issues in this arbitration, Level 3 requires an interconnection 

agreement with CenturyTel to provide appropriate service to its customers. 

Therefore, the Arbitrators conclude that this arbitration is within the Commission’s FTA 

$252 and P. U. C. PROC. R. 22.305 authority and that the standards of 47 U.S. C. $$251 and 252 

apply to this proceeding. 

CenturyTel asserts that FTA 47 U.S.C. $153(37) exempts the company from obligations 

of Section 251(c) by virtue of 251cf) because CenturyTel is a rural carrier. Level 3 does not 

dispute CenturyTel’s rural carrier status but argues that it need not seek to terminate the 

Century Tel exemption for its purposes in this arbitration. Pursuant to the provisions of 

$251Cf)(l)(B) the state commission must terminate the rural carrier’s exemption if it is to be 

required to meet the obligations of $ 251 (c). 

The Arbitrators conclude that further action on the part of Level 3 with regard to the 

provisions of the service model proposed in this arbitration will require a proceeding consistent 

with $251cf)(l)(B) unless CenturyTel should determine that it waives its right under this statute. 

The Arbitrators have determined the appropriate contract language for each of the 

sections aflected by this issue decision and note that “Attachment B, Docket No. 26431 - DPL 

Decision Matrix” contains these decisions in a compact format as well as the balance of the 

Award decisions regarding contract language related to the issues discussed below. 

B DPL Issue No. 2: What is the Droaer definition of Local Traffic? 

1. Level 3’s Position 

Level 3 claimed that it concurred with CenturyTel’s definition of local traffic to the 

extent that it is defined as traffic calls originating from an end user of one party and terminating 
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to the end user of the other party, with reference to existing ILEC calling areas. However, 

Level 3 noted that CenturyTel excludes FX type, or Virtual-NXX type, traffic from this 

definition and limited the definition with respect to “internet,” “900-976,” and “Internet Protocol 

based long distance telephony.” Thus, Level 3’s concern with regard to the definition of local 

traffic is directed at the exclusions proposed by CenturyTel. It is Level 3’s position that none of 

these limitations is justifiable under applicable law and they should therefore be rejected. 

In responding to CenturyTel’s arguments regarding segregation of local traffic from ISP- 

bound traffic and its definition of local traffic with regard to VNXX service.29 Level 3 addressed 

the argument made by CenturyTel that the terms “Internet” and “Internet Protocol based long 

distance telephony” be included in a definition of those services that are not a part of local traffic 

as well as CenturyTel’s reference to FX and Virtual NXX service as exclusions from the 

category of “local” service.30 Level 3 argued that the terms proposed by CenturyTel in its 

definition of “local” service are vague.31 Furthermore, Level 3 argued that CenturyTel’s 

definition allows an over-broad interpretation of Level 3’s services by CenturyTel, and exceeds 

the scope of this arbitration because it requires a determination of new policy.32 

In its November 27, 2003 Initial Post Hearing Brie- Level 3 asserted its position that the 

definition of “local traffic” should be determined on a case by case basis and not, as proposed by 

CenturyTel, in “vague” exclusionary terms adopted for the interconnection agreement.33 Level 3 

found CenturyTel’ s proposed wording problematic and indicated that its adoption would set in 

motion continued disputes regarding its application. Further, Level 3 argued that CenturyTel’ s 

proposed language serves the purpose of providing an over-broad definition of excluded services 

to force a factual determination of the appropriate regulatory treatment for such ~ervices.3~ 

Level 3 argued again that the FCC has declined to make such determinations absent a complete 

29 Reply Testimony of Michelle Krezek on Behalf of Level 3Communications, L.L.C., October 16,2002, p.16 

30 Direct Testimony of Susan W Smith on Behalf of CenturyTel of Lake Dallas and CenturyTel of San 
Marcos, Inc., October 10, 2002, p. 13 and Direct Testimony of Wesley Robinson on Behalf of CenturyTel of Lake 
Dallas and CenturyTel of San Marcos, Inc, October 20,2002, p. 7. 

31 Reply Testimony of Michelle Krezek on Behalf of Level 3Communications, L.L.C., October 16,2002, p.16 

32 Id. at 12 

33 See Initial Brief of Level 3Communications, LLC, November 27,2003, at p. 17-18. 

34 Id. at 19-20. 
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record and urged the commission to maintain this cautious approach.35 Level 3 asserted that the 

approach advocated by CenturyTel raised discrimination and due process concerns because it 

would allow this arbitration, without benefit of a record open to all service providers, to establish 

the set of “exclusions” from the definition of “local traffic”.36 

Level 3’s Post-Hearing Reply Brief, December 13, 2002, further refined Level 3’s 

arguments. Level 3 stated that there were two matters of concern involved in the proposed 

language of CenturyTel?’ The first is the exclusion of “Information Access Traffic,” including 

“Enhanced Service Provider (ESP)” and “Internet Service Provider (ISP),” “Internet,” “900- 

976,” and “Internet based long distance telephony.” The second is the exclusion of traffic to or 

from an end user not within the local calling area. Regarding the first set of exclusions, Level 3 

asserted that CenturyTel’s witness did not support this exclusion on examination and instead 

acknowledged that a cautious approach was preferable?* Regarding the second issue, Level 3 

asserted that CenturyTel’s support of the proposed exclusion was wrong as a matter of law 

because it excludes FX type traffic (Issue No. 3 in this arbitration). Level argued that 

CenturyTel has not supported its position that Level 3 seeks to provide originating interexchange 

service and reiterates that the service being provided is FX-type and indistinguishable from the 

services arbitrators found to be “local” in Docket No. 24015.39 In the Award in Docket No. 

24015, Level 3 noted that the arbitrators conclude that FX and FX type services are no different 

from a customer perspective whether provided by an ILEC or a CLEC and that ILECs do not 

subject the traffic on their own FX services to access charges!’ Further, Level 3 argued that the 

differences between its “FX-type” service and 800 or other “toll free” services are not slight. 

Rather, Level 3 reasoned, toll free services originate in multiple exchanges while Level 3’s 

service will originate in a single exchange, and Level 3’s service does not result in a separate 

subscriber charge!l Level 3 reminded the arbitrators that, in Bell Atlantic, the D.C. Circuit 

35 Id. at 19-21. 

36 Id. at 21-23. 

37 Level 3 Post Hearing Reply Briej December 13,2002, p. 10. 

38 Tr. at 795: 10-7968 

3q PostHearing Brief of Level 3 Communications, L.L.C., p. 12. 

Id. at 12-13. 

41 Id. at 13-14. 
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rejected the FCC’s characterization of ISP-bound traffic as exchange access or information 

access noting that it looks like local 

2. CenturyTel’s Position 

CenturyTel asserted that the exclusions within its definition of local traffic are reasonable 

and, based upon the FCC’s explicit discussion of these services, not local in nat~re.4~ Again, 

CenturyTel noted that ISP-bound traffic is not local because it does not originate and terminate 

within the local area, and, in this case, Level 3’s ISP customers are not located in the local 

calling area. 

CenturyTel further argued that the definition of local traffic does not address FX traffic at 

all and that Level 3’s assertion that its proposed service is similar to FX service is erroneous. 

CenturyTel noted that the FCC has defined FX traffic and that Level3’s proposed service 

offering differs significantly from the FCC’s definition because Level 3 does not propose to 

purchase a dedicated line,44 It is CenturyTel’s firm belief that Level 3 only seeks to define its 

service as FX-type in an effort to avoid the payment of transport, switching and other access 

charges which would be associated with an 800-type service. CenturyTel asserted that Level 3’s 

service is most like 800 ~ervice.4~ 

In addition, CenturyTel asserted it had no obligation to transport or terminate Level 3’s 

ISP-bound traffic. Aside from its position that ISP-bound traffic was clearly excluded from the 

interconnection obligations of FTA $25 l(c)(a), CenturyTel noted that FTA $25 l(a) only obliges 

CenturyTel to link its network with Level 3, not to transport or terminate ISP-bound traffic. 

CenturyTel elaborated upon this position by noting that FTA §251(c)(2) imposes a duty upon 

ILECs to provide interconnection for the purpose of transmission and routing of telephone 

service and exchange access service and was further interpreted by the FCC in its Local 

Competition Order to mean “all carriers (including those traditionally classified as IXCs) may 

42 Id. at 18 re: Bell Atlantic, 206 F.3d at 6. 
43 CenturyTel proposes that FX, Virtual FX, Information Access, Internet, 900-976, and Internet Protocol 
traffic be excluded from the definition of local traffic because these do not originate and terminate within 
the same local calling area. 

An Fx arrangement requires a dedicated line between the originating Central Office (also known as an 
End Office) and the called customer’s Central Office. 

45 Post Hearing Brief of Level 3Communications, L.L.C, pp. 14-15. 
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obtain interconnection pursuant to section 25 l(c)(2) for the purpose of terminating calls 

originating from their customers residing in the same telephone exchange (i.e., non- 

interexchange calls).” Because Level 3’s ISP-bound traffic does not originate and terminate in 

the same telephone exchange, CenturyTel emphasized it had no obligation to interconnect with 

Level 3 for the exchange of this traffic. CenturyTel asserted that interconnection does not 

impose an obligation to transport or terminate traffic despite Level 3’s reference to the footnote 

in the ZSP Remand Order because the obligation to transport ISP-bound traffic to points of 

interconnection with information service providers (ISPs) never existed under FCC Part 5 1 

Thus, CenturyTel supported its position regarding the definition of “local” traffic as in 

accord with the federal regulations related to ISP-bound traffic. 

In further support of its position regarding the definition of “local” traffic, CenturyTel 

noted that Level 3’s traffic will not be local because it will not originate and terminate within the 

same local calling area, and that Level 3’s proposed methodology for transporting its traffic does 

not meet the definition of FX Service, which requires a dedicated connection between the 

customer’s premise (ISP) in one exchange and the (CenturyTel) end office in the foreign 

exchange.47 CenturyTel contended that the fact that the Level 3 service is designed to be inward 

calling only makes the service most closely resemble 800 Service because FX service is 

generally a two-way service?* 

CenturyTel reiterated its argument that the service proposed by Level 3 does not meet 

the FCC definition of FX service because there is no dedicated connection between the 

subscriber’s premises and the distant end office.49 CenturyTel argued again that not only do 

Level 3 and its customer ISP avoid any appropriate FX charges but, by providing these “local” 

numbers from a wholly new set of NPA-NXX assignments, a secondary issue arises regarding 

contributing to the problem of telephone number exha~stion.~’ The assignment of multiple 

numbers within a large geographic area for the purpose of routing calls to a distant ISP mirrors 

46 Id. at 

47 Direct Testimony of Susan W Smith on Behalfof CenturyTel of Luke Dallas, Inc., and CenturyTel of Sun 

48 Id. at 11. 

49 Direct Testimony of Wesley Robinson on Behalf of CenturyTel of Lake Dallas, tnc., and CenturyTel of 

Marcos, Inc., October 10,2002, pp. 11-12. 

Sun Marcos, Inc., October 10,2002, p. 11. 
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and increases the problem currently experienced with 800 Service offerings by additionally 

threatening the exhaustion of NPA numbers, leading to new area codes. CenturyTel’s 

conclusion is that a call cannot be local when its termination is not local, and that treating 

Level 3’s ISP-bound traffic as local traffic will result in discriminatory treatment against other 

carriers and a negative revenue impact upon CenturyTel. 

CenturyTel’s position is that the issue at hand is entirely dial up ISP-bound traffic and it 

disagreed with Level 3’s characterization regarding voice and internet telephony policy 

implications, stating that Level 3 has not deployed voice services or local services and that, in 

any case, the presumption of the end user’s modem being located within the same local calling 

area as the ISP would not apply, therefore the traffic proposed by Level 3 is interexchange in 

naturem5* CenturyTel interprets the FCC’s ZSP Remand Order as merely adding “local” ISP- 

bound traffic to its existing authority under ITA 9201 and determined that Bill-and Keep was the 

appropriate compensation mechanism for such traffic?2 In CenturyTel’ s view “local” ISP-bound 

traffic under the analysis of the FCC was that which terminated to the ISP located within the 

local calling service area 

In its Post Hearing Brief, CenturyTel claimed that Level 3’s proposed language would 

leave open the status of internet protocol-based services. CenturyTel asserted in its Brief that the 

core of Issue No. 2 is what compensations should apply to Level 3’s ISP-bound traffic. 

CenturyTel insisted that the fact that the ISP end user customer is not located in the local calling 

area makes the traffic interexchange and that Level 3’s proposed approach would logically lead 

to legitimate interexchange services, because they are ISP-bound, subject to bill-and-keep 

compensation rather than appropriate access charges.53 Thus, according to CenturyTel, the 

proposed approach of Level 3 is discriminatory because it treats CLECs serving ISPs differently 

from the way it treats IXCs serving ISPs. 

In the opinion of CenturyTel, the only differences between Level 3’s service and 800 

service are the use of a seven digit instead of a ten digit number and the lack of a public switched 

Id. at p. 12. 

Reply Testimony of Wesley Robinson on Behalf of CenturyTel of Lake Dallas, lnc., and CenturyTel of 
Sun Marcos, lnc., October 16,2002, pp. 6-8. 

52 Id. at 20. 
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data dip to identify the ISP. CenturyTel noted that Level 3 had admitted no distinction between a 

seven digit and ten digit approach to dialing the call and that it makes its own data dip to identify 

the destination ISP?4 CenturyTel also cited Docket No. 24015 in defense of its position, stating 

that the arbitrators had found that the location of the end user originating and the end user to 

whom the call terminates determines whether or not the call is local or toll, not the rate center to 

which the NPA-NXX is assigned. CenturyTel insisted that the ISP Remand Order had excluded 

ISP-bound traffic from the obligation of reciprocal compensation and there is no prohibition 

upon CenturyTel’s application of access charges to Level 3 for the origination of such traffic?5 

CenturyTel based its analysis of Issue No. 2 upon the determination of whether access charges 

should apply and concluded that access charges do apply, therefore, the exclusions set out by 

CenturyTel should be incorporated into the interconnection agreement. 

In addition, CenturyTel viewed Level 3’s use of VNXXs as inconsistent with the Central 

Office Assignment Guidelines which require NXXs be used to provide service to a customer’s 

premise physically located in the same rate center that the CO codeshlocks are assigned.56 

Because Level 3 has stated it does not offer local services, and does not have an FX tariffed 

offering (Tr. pp.9, 26, 71) Level 3 violates the provisions of the Central Office Assignment 

Guidelines and negates the purpose of the guidelines by using all assigned numbers to provision 

FX service. In CenturyTel’s opinion, Level 3 attempts to pass off as innovative its attempt to 

utilize NPA NXX assignments to avoid the assessment of access charges.” 

CenturyTel objected to Level 3’s use of VNXXs in what it views as a violation of the 

Central Office Code Assignment Guidelines. Because the ISP customers are not physically 

located within the rate center CenturyTel reasoned that this created the opportunity for regulatory 

arbitrage discussed by the arbitrators in the Award in Docket No. 24015.58 Level 3 currently has 

over 1,340,000 VNXXs in Texas according to CenturyTel which subjects a significant amount of 

traffic to misclassification and, in CenturyTel’s estimation, belies Level 3’s argument that it has 

53 Post Hearing Brief of CenturyTel, November 27,2002, pp. 11-12. 

54 Id. at 12 re: Tr. at P. 524, Ins. 15-19. 

55 Id. at 15. 

56 Id. at 19-20. re: Robinson Direct, Ex. WR-5, Code Assignment Guidelines, p. 8,¶2.13 

57 Id. at21. 
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the numbers for the purpose of terminating calls to its customers’ locations. In fact, CenturyTel 

argued, obtaining 134 NPA-NXXs (10,OOO numbers in each) indicates that the intent of Level 3 

is that calls originating to the ISP customers will be rated as local calls?’ This outcome defeats 

the purpose of the Guideline because it eliminates the reasonable presumption that the physical 

location of the customer is within the calling area to which the NPA-NXX is homed and 

therefore, CenturyTel concluded that Level 3’s cooperation with the state’s number conservation 

efforts does not solve the problem.6’ 

In its December 13, 2002, Reply Brief, CenturyTel further asserted that Level 3’s 

approach to the definition of local traffic does not achieve the goal that Level 3 has argued, that a 

case by case approach is necessary in evaluation of the treatment of “information access” and IP 
telephony services.6l Instead, argued CenturyTel, all traffic transmitted to the ISP becomes ISP- 
bound traffic and therefore subject to bill-and-keep provisions thus circumventing the supposed 

ability to address such traffic on a case by case basis. CenturyTel concluded that its own 

language proposal is the only means feasible of ensuring that such traffic matters will be 

examined on a case by case 

3. Arbitrators ’ Decision 

Although the Arbitrators are notfilly persuaded by CenturyTel’s arguments that the ISP- 

bound trafic proposed by Level 3 is most like 800 inter-exchange service, CenturyTel’s 

argument that the proposed service is not local trafic is persuasive. The FCC and the 

commission have defined local trafic as that which originates and terminates within the local 

exchange service area. In the Arbitration Award in Docket No. 24015, the locations of the 

originating and terminating end users were found to determine whether or not the call was local 

or toll in nature. As a result, any call may be local if its origination and termination occurs 

within the same local exchange service area. In the instance where an ISP interconnects at the 

CLEC’s POI, via a modem bank, a call placed within the local exchange service area and 

58 Id. at 25 re: Docket No. 24015 Award at p. 36. 

59 Id. at 26. 

Id. at 26 re: CT 2, p. 35. 

6’ CenturyTel Reply Brief, December 13,2002, p 1 1. 

62 Id. at 12. 
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terminating to this ISP at the CLEC’s POI within that service area is a local call. The 

Arbitrators also agree with Century Tel ’s reasoning that categorizing Level 3’s proposed trafsic 

as local discriminates against IXCs serving ISP customers. 

FX (or FX-like or ViVXX) calls are not local calls, though they appear so to the end-user 

making the call. But neither are they treated strictly as toll calls. The purpose of the FX 

arrangement is to handle a high volume of calls between two points (an end-user customer 

exchange serving area and the business’ exchange service area) as if the calls were local (thus, 

transparent to the end-users). The Arbitrators do not agree with CenturyTel’s argument that the 

service more closely resembles 800 exchange service because the calls are primarily, or totally, 

inward. It may also be argued that, historically, FX service has been constituted primarily of 

inward dialed calls. This observation will afSect the Arbitrators’ decisions on the two remaining 

points in this Arbitration Award. 

The Arbitrators take into account the FCC’s overall position with regard to ISP-bound 

trafic. The FCC states in its ISP Remand Order that it does not want to limit innovation and 

expansion of internet services despite its desire to assign the costs of internet services to the end 

users of those services. The FCC’s interim bill-and-keep provision for local ISP-bound trafsic 

afsords the commission additional time to gather information for an informed decision regarding 

the final disposition of compensation. The FCC also states that it wants to examine ISP trafSic 

issues on a case by case basis. The Arbitrators conclude that the FCC may conceive of a 

broadened definition in the future for the term “Local Trafsic” or a specific methodology related 

to ISP-bound traflc rates, terms or conditions. 

The Arbitrators conclude that at this time the ISP-bound trafsic proposed by Level 3 is 

not local trafic because Level 3’s ISP customers have no presence in the local service exchange 

area and therefore the calls made to those customers do not meet the recognized standard 

definition of local trafsic. 

The impact of Level 3’s proposed service plan upon numbering resources, although it 

was not specifically or separately addressed in the issues included in this arbitration, is related 

to the issue of whether or not Level 3’s service ofleering is “local” because number blocks are 

obtained by LECs for the provision of local service. The Arbitrators conclude that CenturyTel’s 
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concern regarding Level 3’s use, and current non-use, of these numbers is legitimate.63 

Although there is no evidence at this time that the use proposed by Level 3 will necessitate relief 

for any Numbering Plan Area, and, despite the fact that procedures are in place at the 

commission to monitor the use of numbering resources, this is an issue the commission may 

address in another proceeding. Level 3 has stated it will cooperate in any endeavor to conserve 

numbers. 

At this time, the Arbitrators conclude that the assignment of NPA-NXX’s to ISP 
customers is not an issue in this arbitration, although it may be a matter to be addressed in 

another ~roceed ing .~~  

C. DPL Issue No. 3: 

Virtual NXX” traffic for intercarrier compensation purposes? 

What is the proper treatment of Foreign Exchange (FX) or 

1. Level 3’s Position 

Level 3 argued that Virtual NXX (FX-type) traffic had been regarded as a functional 

equivalent to FX service by other commissions and should not be regarded as interexchange 

traffic for intercarrier compensation purposes as proposed by CenturyTel. Moreover, the 

commission should conclude, according to Level 3, that ISP-bound Virtual-NXX or FX-type 

traffic intercarrier compensation has been settled by the FCC and is therefore outside of the 

commission’s scope. Primary to its position is Level 3’s concern that CenturyTel proposes to 

assess access charges which have no basis in law or fact, according to Level 3, because the cost 

of originating a call to a Level 3 customer does not differ based upon the Level 3 customer’s 

physical location. CenturyTel’s responsibility for originating locally dialed traffic will always 

end at the point of interconnection (POI) with Level 3 regardless of where Level 3’s terminating 

63 Tr. at 65-68. Level 3 possesses 134 blocks of 10,000 numbers each according to testimony and has 
assigned very few. 

@ For the present, the Arbitrators conclude that Level 3’s proposal for assignment of NPA-Nxxs to its ISP 
customers for access by the ISP customers’ customers does not harm the numbering system. This does not preclude 
the Commission from re-visiting this issue at a later date if harm is occurring or in another proceeding if a review 
warrants. 
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end customer is located. Therefore, Level 3 reasoned CenturyTel’s cost is always the same. In 

addition, under current law, with the application of Bill-and-Keep, CenturyTel does not incur any 

charge for terminati0n.6~ Level 3 does not regard CenturyTel’s claim to entitlement of additional 

compensation as legitimate. 

Level 3 reasoned that the language in the FCC’s ZSP Remand Order, footnote no. 149, 

does not indicate that the FCC intended to treat ISP-bound traffic differently for all purposes.66 

Indeed, Level 3 argued, had the FCC intended to remove ISP-bound traffic from existing 

interconnection agreement terms it would have established alternative interconnection rules for 

this purpose just as it established alternative intercarrier compensation rules. Further Level 3 

argued that CenturyTel’s effort to collect originating access charges is explicitly prohibited by 47 
C.F.R. $51.703(b) which states, “a LEC may not assess charges on any other 

telecommunications carrier for telecommunications traffic that originates on the LEC 

net~ork.”~’ 

Level 3 implored the arbitrators to reject CenturyTel’s position because it encourages a 

discriminatory result, noting that enhanced service providers (ESPs), of which ISPs are a subset, 

often purchase local service from the ILECs and the ILECs do not establish separate networks to 

handle ISP-bound calls from ESP customers. Instead, Level 3 asserted, the LECs route ISP- 

bound and local traffic over the same network facilities and they do this as well for other ILECs 

with no evidence of separate interconnection agreements being involved. By demanding that 

Level 3 adopt a separate and more expensive approach to handle its ISP-bound traffic a dis- 

service is done to Level 3 and future CLECs routing ISP-bound traffic. In the process, Level 3 

concluded, CenturyTel grants itself and other ILECs a preference in the exchange of ISP-bound 

traffic. 

Level 3 interpreted the Direct Testimonies on behalf of CenturyTel to be largely focused 

upon the third DPL issue regarding FX and Virtual NXX. This issue concerns the dispute over 

what is appropriate intercarrier compensation when a CenturyTel customer makes a call (usually 

PC modem dialed) to a Level 3 end user ISP and that ISP does not have a physical presence in 

65 Petition of Level 3 for Arbitration with CenturyTel, August 7,2002, pp. 14-18. 

66 Direct Testimony of Michelle Krezek on Behalf of Level 3 Communications, L.L.C., October 10, 2002, 
p.7. 
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the CenturyTel customer’s local traffic calling scope. CenturyTel maintained that Level 3’s 

service was analogous to interexchange “800 service” and Level 3 argued that the provision of 

service to a customer outside of the local rate center has been commonly provided by ILECs.6* 

Level 3 argued that the commission’s decision in Docket No. 24015, which “refused to treat 

AT&T’s proposed service as FX’69, did not apply to Level 3 because Level 3 did not seek 

reciprocal compensation with CenturyTel and therefore the commission’s reasoning in Docket 

No, 24015 related to regulatory arbitrage did not apply in this arbitration. 

Finally, Level 3 concluded that CenturyTel’s proposal to apply per-minute origination 

charges to the ISP-bound traffic was discriminatory and anti-competitive. Level 3 argued that 

bill and keep is the appropriate compensation methodology for Level 3’s ISP traffic pursuant to 

the FCC’s ASP Order on Remand. Level 3 noted that ISP-bound traffic that originates in 

CenturyTel’s service area and is routed to another ILEC’s service area is not treated as access 

traffic because the traffic is simply passed off to the other ILEC?’ Level 3 concluded that 

CenturyTel must apply the same conditions to Level 3’s ISP-bound traffic. 

Level 3 also asserted that CenturyTel was attempting to create a “distinction without a 

difference with respect to Level 3’s ~ervice.”’~ Level 3 claimed that its service is in fact a 

competitive response to CenturyTel and other ILEC FX services. Level 3 maintained that the 

only difference between its proposed service and that of the ILECs is a different technology for 

the offering of the service and the fact that Level 3’s customers (ISPs) are more distantly located. 

Otherwise, Level 3 concluded, the functionality of the service is the same as that provided by the 

ILECs for ISP-bound traffic. Level 3 regarded CenturyTel’s proposal to apply access charges to 

Level 3’s service as punitive and not related to actual costs. 

Level 3 suggested that several mechanisms already exist which provide similar service to 

end users, such as remote Call Forwarding (RCF), Extended Calling Service (ECS), Extended 

Area Service (EAS), Extended Local Calling (ELC), Foreign Exchange (FX) and others, that do 

67 Id. at p. 8 and footnote 4. 
68 Id. at p.15 

69 Id. at p.20 

70 Id. at 32-33. 
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not “rate,” or produce toll charges for, the end user. The customer’s billing is not the issue, 

argued Level 3, and CenturyTel does not incur any additional costs for originating the 

customer’s call, rather Level 3 bears the additional cost, if any, in transporting the call to its 

distant, ISP, customer?2 Because CenturyTel merely transports the call to the same POI as any 

local call, CenturyTel does not bear any responsibility or cost associated with FX or FX-type 

service. Level 3 intends to locate POIs in each CenturyTel calling area; therefore, CenturyTel 

will have no task, perform no function, and have no expense beyond transporting the call to the 

p0P3 

Level 3 also discussed in further detail similar offerings of Virtual NXX service being 

made by other ILECs and by CenturyTel. Level 3 noted that CenturyTel does not appear to 

demand that other carriers identify the physical locations of their customers nor does it even 

inquire if those customers are ISPS?~ Level 3 concluded that CenturyTel’s concern about 

Level 3’s service offering was also applicable to the previously mentioned services of other 

EECs, and of other retail services (like RCF and FX) and that CenturyTel’s focus of effort in 

opposing Level 3 is clearly discriminatory. In addition, CenturyTel does not pay access charges 

for its own services to other ILECs, nor should it, reasoned Level 3, because these toll free 

services benefit the end users. Despite the fact that access charges were developed with the 

intention of keeping local rates low, the access rate structure has hampered the development of 

competition, Level 3 therefore concluded that CenturyTel’s proposed approach for ISP traffic, if 

applied to Level 3, will result in reduced earnings for Level 3, additional charges for Level 3’s 

ISP customers, and, ultimately, increased costs and reduced choices for the consumers.75 

Level 3 also responded to CenturyTel’s arguments regarding segregation of local traffic 

from ISP-bound traffic, its definition of local traffic, its position with regard to Virtual NXX 

services and its refusal to define “bill-and-keep”. 

71 Direct Testimony of Timothy J. Gates on Behalf of Level 3Communications, L.L.C., October 10, 2002, 

72 Reply Testimony of Timothy J. Gates on Behalf of Level 3 Communications, L.L.C., October 16, 2002, 

73 Id. at 5. 

74 Id. at 8. 

75 Id. at 11-12. 

p.6. 

pp. 5-6. 
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Level 3’s Post Hearing Brie$ reiterated its two primary points with regard to this issue; 

first, that the FCC bans origination charges applied to ISP-bound services by virtue of 47 C.F.R. 

$51.701(b)(l) and $5 1.703(b) definitions, and second, that Level 3’s service is functionally 

equivalent to ILEC FX and FX-type services and should be treated in a like manner. With regard 

to this second point, Level 3 asserted that the FCC’s intercarrier compensation rules ban 

origination charges and exempt this traffic from access charges.76 Level3 also addressed 

CenturyTel’s argument that the service it proposes resembles the AT&T proposal in Docket No. 

24015 and denies this claim because Level 3 does not seek reciprocal compensation, as AT&T 

did for its service offering, and therefore the concern of regulatory arbitrage addressed in that 

arbitration do not apply.77 Level 3 concluded in its Brief that CLECs should not be confined to 

the same ILEC network architecture or ILEC serving areas, but allowed to develop innovative 

approaches?* To conclude, as CenturyTel argues, that the Level 3 offering differs from ILEC 

similar FX offerings and therefore does not qualify for the same rate treatment, would result in 

discrimination against the CLECs and, in Level 3’s opinion, hamper competition by enforcing 

outdated regulatory constructs. 

Level 3’s Post Hearing Reply Brief, December 13, 2002, re-stated its positions regarding 

this issue. Level 3 emphasized that the calls placed to its ISP customers are locally dialed calls. 

Therefore, CenturyTel’ s arguments regarding comparisons to toll calls are immaterial. Further, 

Level 3 asserted that it is seeking the commission’s acknowledgment of the FCC’s decision to 

adopt bill and keep as the appropriate compensation mechanism for these calls on the basis of the 

fact that the calls are locally dialed ISP-bound traffic. Level 3 argued that CenturyTel confuses 

the issue by asserting that the commission is making an independent decision regarding the rate 

treatment for ISP-bound traffic rather than applying the existing FCC decisions to this traffic.” 

Level 3 refuted the CenturyTel claim that FX service was a “two-way service” by noting that the 

CenturyTel witness has admitted that FX service was not always two-way in nature and that the 

l6 Level 3 Post Hearing Brie$ pp. 27-29. 

Id. at 34. 

Id. at 36. 

l9 Level 3 Post Hearing Reply Brief, p. 23. 
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arbitrators in Docket No. 24015 had concluded that FX service was “primarily characterized by 

high volumes of in-bound calls.”8o 

2. CenturyTel’s Position 

CenturyTel asserted that Virtual NXX, FX-type, calls should be properly classified as 

interexchange and subject to originating access charges. Likewise, CenturyTel claimed that 

other state commissions had concluded that access charges were being avoided. CenturyTel 

described Level 3’s service as the assignation of three-digit prefixes, associated with 

CenturyTel’s local calling areas, to its ISP customers, who have no physical presence in 

CenturyTel’s area. CenturyTel stated that the distinction avoided by Level 3 regarding the end to 

end nature of the communication is the very issue regarded as more significant by the courts and 

FCC than the type of facilities employed to complete the communication.81 

CenturyTel equated Level 3’s proposed service as functionally equivalent to 800 

service. In exchange for the ability to receive calls without incurring costs to the callers, the 800 

service customer pays a usage fee to the interexchange carrier (IXC) who then pays access 

charges to the ILEC for access to their network. CenturyTel concluded that to permit Level 3’s 

FX-typeNirtual NXX proposal would allow Level 3 to provide its ISP customers with 800 

service without requiring the payment of necessary access charges. CenturyTel noted finally that 

it is unclear where Level 3 intends to interconnect with the CenturyTel network facilities and 

therefore it is difficult to determine which costs incurred by CenturyTel might be left 

unrecovered. In its opinion, Level 3’s assertion that there is no additional cost to CenturyTel to 

transport and switch its end user calls to the Level 3 POI is premature at best.82 

CenturyTel reasoned that Level 3’s service is the same as 800 Service because Level 3 

acquires a local exchange number, which customers then dial to reach an ISP located some 

distance away from the local exchange without incurring toll or long distance charges. The call 

proceeds to the local CenturyTel end office, where it is switched to an IXC facility, from there 

so Id. at 22 re: Tr.574:18-22,5759-11,576:lO-21 and Docket No. 24015, Revised Arbitration Award p. 56 
n.289. 

CenturyTel Response to Level 3’s Petition at 17. 
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the call will be switched to Level 3’s switch, located in Dallas, and, finally, from Level 3’s 

switch, the call is terminated to the ISP who is Level 3’s customer. CenturyTel advised it does 

not believe that Level 3 will have a local switch or end office presence in the CenturyTel local 

service areas.83 CenturyTel noted that the traffic is not local, does not originate and terminate 

within the same local calling area, and that the methodology does not meet the definition of FX 
Service, which requires a dedicated connection between the customer’s premise (ISP) in one 

exchange and the (CenturyTel) end office in the foreign exchange.84 The fact that the Level 3 

service is designed to be inward calling only makes the service most closely resemble 800 

Service because FX service is generally a two-way service, in the opinion of CenturyTel. 

Therefore, CenturyTel concluded that Level 3 has mischaracterized its service offering as 

“FX-like” to avoid paying CenturyTel rightful compensation for its provision of the switching 

and loop facilities at the “Open End.”85 Level 3’s service will therefore compete with traditional 

800 Service without paying appropriate access charges, a discriminatory outcome, in 

CenturyTel’s opinion.86 CenturyTel also noted that the fact that 800 Service incurs access 

charges does not result in companies using such service applying toll charges to the end users 

that contact them. 

In addition, CenturyTel reiterated its arguments and again noted that the service proposed 

by Level 3 does not meet the FCC definition of Fx service because there is no dedicated 

connection between the subscriber’s premises and the distant end office.87 CenturyTel cited the 

Revised Arbitration Award in Docket No. 24015, wherein the arbitrators expressed concern over 

rate arbitrage resulting from the assignment of NPA-NXX with no correlation to the geographic 

location of the party.” The Revised Arbitration Award noted that the Commission had rejected a 

82 Id. at 19-20. 
83 Direct Testimony of Susan W. Smith on Behalf of CenturyTel of Lake Dallas, Inc., and CenturyTel of Sun 

84 Id. at pp. 11-12. 

85 Id. atpp. 14-15 

86 Id. at pp. 16-17. 

87 Id. atpp. 11. 

Id. at pp. 16 

Marcos, Inc., October 10,2002, pp. 8-10. 
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proposal in Docket No. 2198289 because of its effect upon the ILEC revenue stream and 

avoidance of access charges?’ CenturyTel concluded that a call cannot be local when its 

termination is not local, and that treating Level 3’s ISP-bound traffic as Local traffic will result 

in discriminatory treatment against other carriers and a negative revenue impact upon 

CenturyTel. 

CenturyTel also disagreed with Level 3’s argument that Level 3’s service was similar to 

ILEC FX, RCF, ELCS, etc ..., services and asserted instead that the service most closely 

resembles that of IXCs, in particular, 800 Service. CenturyTel re-affirmed its position that the 

issue at hand is entirely dial up ISP-bound traffic and disagreed with the Level 3 

characterizations regarding voice and internet telephony policy implications, stating that Level 3 

has not deployed voice services or local services and that in any case the presumption of the end 

user’s modem being located within the same local calling area as the ISP would not apply, 

therefore the traffic is interexchange in nature.” CenturyTel asserted that the FCC’s ISP 

Remand Order merely added “local” ISP-bound traffic to its existing authority under FTA $201 

and determined that bill-and keep was the appropriate compensation mechanism for such 

traffic.92 CenturyTel claimed that the FCC had not modified the access charge regime for ISP- 

bound traffic that originates and terminates outside of a single calling area. Whether Level 3’s 

traffic falls under the definition of exchange access or information access traffic as defined in 

$25 l(g), CenturyTel concluded the local interconnection requirements of $25 1 are not 

applicable, because either way the Level 3 traffic falls into $201 j~risdiction.~~ 

CenturyTel concentrated upon the definition of Level 3’s traffic, a comparison of that 

traffic with existing traffic modes, and the effect of Level 3’s proposal upon the public switched 

network. CenturyTel argued that Level 3’s proposed VNXX service avoids compensation to 

CenturyTel for the use of its local network unlike any other existing service that transmits a call 

Docket No. 21987, Proceeding to Examine Reciprocal Compensation Pursuant ro Sect. 252 of the 

Docket No. 24015, RevisedArbitration Award, August 28,2002, p. 36. 

89 

Federal Telecommunications Act of 1996. 

” Reply Testimony of Wesley Robinson on Behalf of CenturyTel of Luke Dallas, Inc., and CenturyTel of 

92 Id. at 20. 

93 Id. at21. 

San Marcos, Inc., filed October 16,2002, pages 6-8. 
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from the local network to an area outside of the local serving area94. CenturyTel compared the 

Level 3 proposed traffic scenario with 800 service, FX service, and ECS (expanded calling 

services) and concluded that there was no difference in outcome among these traffic servicing 

provisions aside from the avoidance of compensation in Level 3’s proposal?* CenturyTel 

asserted that it is dependent upon access revenues to build and maintain the local network and 

that the Level 3 proposal will result in a shift in existing regulatory policy such that local end 

users in the CenturyTel network will suffer the  consequence^.^^ 

CenturyTel’s Post Hearing Brief’ November 27, 2002, emphasized the importance of a 

decision regarding appropriate compensation for the ISP-bound traffic Level 3 proposes. 

CenturyTel asserted that bill-and-keep compensation is not appropriate because it does not 

adequately compensate the company and that appropriate compensation for this traffic is solely 

under FCC jurisdiction pursuant to the terms of the ZSP Remand Order. CenturyTel surmised 

that the determination of whether the Level 3 traffic is closer in analogy to FX or 800 service 

will determine the appropriate Compensation. CenturyTel asserted that 5251(g) of the FTA 

indicates that the nature of the interconnection determines compensation. Following the logic of 

Level 3 would result in all traffic of an ISP-bound nature being billed via bill-and-keep and 

CenturyTel argued this is clearly undesirable. 

CenturyTel interpreted Level 3’s position as one in which by arguing that its traffic was 

comparable to FX traffic it would then be able to classify the traffic as local which in turn would 

subject it to bill-and-keep provisions pursuant to the recent FCC Order?’ CenturyTel argued 

that the definition of toll service in 47 C.F.R. 951.5, “telephone service between stations in 

different exchange areas for which there is a separate charge not included in contracts with 

subscribers for exchange service”, fits the proposal for Level 3 traffic. CenturyTel asserted that 

Level 3’s claim that its service is FK accomplishes one end, the avoidance of applicable 

charges.98 

94 Id. at 7-8. 

” Reply Testimony of Ms. Smith on Behalf of CenturyTel of Lake Dallas, Inc., and CenturyTel of Sun 

96 Id. at 9-13. 

97 CenturyTel Post Hearing Brief pp. 18-19. 

98 Id. at 20. 

Marcos, Inc., October 16,2002, p. 9-13. 
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CenturyTel noted that an FX service requires the LEC to be compensated for the “open 

end” of the circuit and that Level 3 has not offered to do this despite the fact that it insists its 

service is FX in nature?’ Finally, in its Brief, CenturyTel commented again that the service 

offered by Level 3 is not comparable to that offered by AT&T in Docket No. 24015. CenturyTel 

asserted that the difference between Level 3’s service in this arbitration and AT&T’s service in 

the arbitration in Docket 24015 is that AT&T offered local service to a customer in one exchange 

that reached a customer in another distant exchange. In this docket, in the opinion of 

CenturyTel, Level 3’s service is strictly an inward-bound, interexchange, toll-free calling 

service, differentiated from 800 service only in that it uses a seven digit number instead of a ten 

digit number and it makes its data dip at the Level 3 switch rather than within the public network 

switch.”’ 

In its Post-Hearing Reply Brief of December 13, 2002, CenturyTel summarized its 

position and emphasized its previous arguments. First, CenturyTel stated that Level 3’s 

proposed service is functionally equivalent to 800 service and that docket No. 24015 had 

distinguished between FX type services and 800 services. Therefore, Level 3’s service offering 

does not meet the Docket No. 24015 standard. On this point, CenturyTel noted that the Award in 

Docket No. 24015 relied upon the definition of FX service contained in Subst. R. $26.5(86)’’’ 

and also stated that “FX does not in and of itself facilitate the provisioning of toll calls beyond 

the two affected exchange service areas.”lo2 

CenturyTel re-stated its conclusion that if Level 3 insists upon its service being FX in 

nature then the usual special access/private line charges and usage based charges should apply. 

Finally, CenturyTel addressed Level 3’s accusation that opposition to its service offering is 

discriminatory and thwarts innovation. CenturyTel stated that the Level 3 service, “Connect 

Modem”, will consist of VNXXs and leased facilities. Therefore, in CenturyTel’s assessment, 

Level 3’s service is not innovative. 

99 Id. at 21, re: Tr. at pp 507-509. 

loo Id. at 21-22. 

lo’ “exchange service furnished by means of a circuit connecting a customer’s station to a primary service 
office of another exchange” 

lo’ Post Hearing Reply Brief of CenturyTel of Lake Dallas, Inc., and CenturyTel of San Marcos, Inc,, p .  14. 
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Level 3’s claim that CenturyTel is operating its own ISP “roaming service” without 

payment of access charges and, therefore, discrimhating against Level 3 by proposing to impose 

access charges in this instance is completely unfounded in CenturyTel’s opinion. lo3 CenturyTel 

noted that no showing has been made that the affiliate CenturyTel offering ISP-bound services 

does not pay access charges to the underlying LECs. 

CenturyTel maintained that it seeks consistent treatment of like carriers, thereby 

preserving the integrity and stability of its tariffs, whether appropriate charges are for 

interexchange traffic (access charges) or FX type service (FX related charges). Further, Level 3 

has never shown that the obligation to pay such charges would render its services non- 

compensatory, therefore there is no evidence that appropriate application of charges would 

prevent the service from being offered.lW 

3. Arbitrators’ Decision 

The Arbitrators refer to the ISP Remand Order and the FCC’s exception to the interim 

bill-and-keep compensation provisions developed therein. In its Order the FCC noted that the 

Eighth Circuit observed that pre-existing regulatory treatments of services (access charges) 

were not expected to move to a cost based pricing structure immediately and that those services 

enumerated under §251(g) are therefore “carved out” from the purview of $251(b).’05 The FCC 

further reasoned, from this observation of the Eighth Circuit, that services equivalent to two 

LECs providing access service to an ISP ’s end-users fall within the ,4251 ( g )  standards.lo6 

Finally, the FCC stated that such services were subject to FCC or state jurisdiction whether 

those obligations implicated pricing policies or reciprocal compen~ation.’~~ This latter 

conclusion is pertinent to the Arbitration at hand. 

The Arbitrators do not find persuasive Level 3’s argument that 47 C.F.R. §51.703(b) 

prohibits CenturyTel from collecting originating access charges for ISP-bound services in all 

Id. at 24. 

IO4 Id. at 24. 

lo5 ISP Remand Order, ¶38, re: Comptel, 117 F 3d at 1073. 

IO6 Id. at ¶39. 
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circumstances. The Arbitrators believe that, although ISP trafsic has not been defined as access 

trafsic, it has now been defined by the FCC as interstate trafsic. Though it would be easier for 

the parties and the Arbitrators if all aspects of the terms, conditions, and rates for ISP-bound 

service had been decided and made available by the FCC, the reality is that this is an area which 

is being defined within the marketplace and through laborious policy decisions in both 

jurisdictions. 

As noted by CenturyTel, it is unclear where Level 3 intends to interconnect with the 

CenturyTel network facilities and, therefore, it is dificult to determine which costs incurred by 

CenturyTel might be left un-recovered. Level 3’s assertion that there is no additional cost to 

CenturyTel to transport and switch its end-user calls to the Level 3 POI is indeed premature, as 

noted by CenturyTel. However, based upon the information provided in this arbitration, Level 3 
proposes a service, inter-exchange and possibly interstate in nature, employing an FX style 

architecture, which evades existing regulatory treatment with regard to jurisdictional 

compensation. 

As posited by Level 3, the proposed service most closely resembles that of FX service. It 

Therefore, special access allows ISP end-user customers to avoid payment of toll charges. 

charges applicable to other FX customers appear legitimate. 

As discussed during the Hearing, FX customers typically pay originating LEC interofsice 

channel mileage, a local channel charge and a local minute of usage charge.108 Between the 

originating LEC end ofice and the terminating LEC end ofice, the FX customer typically pays 

an IXC for interofice channel mileage and the IXC makes payment to the LEC for appropriate 

tarifled rates for interconnection to its network. 

Level 3 contends that the ISP-bound nature of its trafsic serves alone to exempt its service 

oflering from jurisdictional compensation and, in the opinion of the Arbitrators, this view 
constitutes an over-broad interpretation of the FCC’s ISP Remand Order, The FCC’s Order did 

not recharacterize interexchange ISP-bound trafic to be free from intercarrier compensation 

despite originating and terminating in diflerent local exchange service area. The FCC sought to 

eliminate the incentive for CLECs to cater strictly to such ISP-bound trafic, reaping profits from 

Id. at939. 
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the LEC and the ISP customer, and subsidizing internet usage at the expense of the general 

ratepayer. Clearly, to accept Level 3 ’s position, that it is exempt from the usual inter-exchange 

compensation of either special access or switched access charges, results in the same imbalance 

that the FCC sought to correct in its Order. 

The Arbitrators conclude that the proper treatment of Foreign Exchange (FX) or 
“Virtual NXX” trafsic for inter-carrier compensation purposes is that aflorded all FX customers, 

the application of appropriate tarifled charges for the interconnection. To do otherwise 

discriminates against the balance of FX customers, including LEC to LEC FX arrangements, 

and lays aside existing regulatory compensation prematurely. 

Level 3 may meet this decision’s requirement by either purchasing FX service from 

Century Tel’s (and any other aflected carrier’s) tarifi or by negotiating special access 

arrangements with CenturyTel (and any other aflected carrier) as required to establish its 

service. 

D. DPL Issue No. 4: 
implement the FCC’s Order on Remand? 

How should the parties define Bill-and-Keep compensation to 

1. Level 3’s Position 

Level 3 proposes the adoption of the FCC’s definition of bill-and-keep as it appears in the 

ZSP Remand Order. According to this definition, each party is responsible for looking to its own 

end users for recovery of costs. In addition, Level 3 proposed that ISP-bound traffic be treated in 

accordance with the ZSP Remand Order and language appropriate to this approach be adopted in 

the interconnection agreement at Article V, Section 3.2. 

Level 3 also opines that CenturyTel’s IATA imposes unspecified originating usage 

charges on ISP-bound calls, thus violating the FCC’s directive in the ZSP Remand Order to apply 

bill-and-keep to such calls. In Level 3’s analysis, the IATA proposed by CenturyTel is 

log Tr. at 700 at 9-25. 
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discriminatory because CenturyTel serves its own ISP customers using local service tariff terms 

and rates. lo9 

Level 3’s Post Hearing Brief and Reply Brief argued that CenturyTel’s position regarding 

the application of bill-and-keep billing methodology for ISP-bound traffic is actually and 

argument suited to Issues 2 and 3 of this arbitration. CenturyTel’s argument, that the location of 

the ISP modem banks is critical, is absurd in Level 3’s estimation, because if the location of the 

modem banks does not matter with regard to reciprocal compensation and jurisdictional issues 

then an argument that it matters with regard to CenturyTel’s compensation does not follow.”o 

Similarly, CenturyTel’s argument ignores the fact that the FCC determined that the jurisdiction 

of the traffic is dependent upon the fact that the traffic is destined for the internet not where the 

modem banks are placed. In its Reply Level 3 urged the arbitrators to adopt its language for 

Section 3.2.2 (Bill-and-Keep), of the interconnection agreement but stated that should the 

arbitrators determine that the additional language related to examples of traffic other than local 

traffic, is disputable that the abbreviated revision eliminating these items is acceptable.”’ 

2. CenturyTel’s Position 

CenturyTel maintained that the ISP Remand Order only addresses the termination of calls 

made to an ISP within the customer’s local calling area. CenturyTel cites to the Remand Order 

F13 which acknowledges that the FCC sought to answer the question of “whether reciprocal 

compensation obligations apply to the delivery of calls from one LEC end-user customer to an 
ISP in the same local calling area that is served by a competing LEC”. CenturyTel noted that the 

D.C. Circuit interpreted this as applying only to calls made to ISPs located within the caller’s 

local calling area. Therefore, CenturyTel reasons that neither the FCC nor the D.C. Circuit 

contemplated ISP-bound traffic obligations directed to an ISP located outside of the local calling 

area as would apply to all of Level 3’s traffic and bill-and keep does not apply. 

Id. at 6. 
Post Hearing Brief of Level 3Communications, L. L. C. at 47. 

‘I1 Id. at 26. 
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CenturyTel asserted that it did not object to adoption of the definition for bill-and keep 

proposed by Level 3 provided that the term “Local” is inserted in the first sentence between the 

words “terminating” and “traffic.” 

In its Post Hearing Brief and Reply Brief CenturyTel re-asserted its position that the ISP 

Remand Order imposes bill-and-keep for the termination of calls made to an ISP located within 

the local calling area. CenturyTel argued that the language proposed by Level 3 would exclude 

ISP-bound traffic from any imbalance calculation, and extend bill-and-keep to “internetwork 

facilities” (an undefined term) access traffic, and wireless traffic although none of these services 

have been raised as issues in this arbitration.’12 

In its Reply CenturyTel disagreed with Level 3’s assertion that the proposed definition of 

bill-and-keep is that used by the FCC’s ISP Remand Order at footnote 6. However, CenturyTel 

did agree with Level 3’s position that the jurisdictional nature of the ISP-bound traffic is 

determined by the fact that the internet is the destination of the t raff i~.”~ CenturyTel asserted 

that this is the core issue upon which the FCC has based the assertion of its authority over ISP- 

bound traffic and therefore the FCC is the proper authority to determine whether bill-and-keep 

applies when a carrier interconnects to provide an interexchange service to ISPs. Again, 

CenturyTel concluded that the commission should decline to address this issue, as it did in its 

decision in the Award for Docket No. 24015. 

3. Arbitrators’ Decision 

In the context of this arbitration and the Arbitrators’ previous Issue decisions, the 

Arbitrators conclude that the FCC’s bill-and-keep provisions for ISP-bound trafic do not apply 

to a service oflering such as that proposed by Level 3. The Arbitrators conclude that Level 3’s 
proposed traflc will not be local ISP-bound traflc because it does not originate and terminate 

within the local exchange service area. The FCC’s concern regarding inappropriate reciprocal 

compensation measures does not apply. 

Post Hearing Brief of CenturyTel of Lake Dallas, Inc., and CenturyTel of San Marcos, Inc., pp. 22-23. 

l3  Level 3 Communications, L. L. C. Brief p. 5 1. , 
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As noted in the Revised Arbitration Award, in Docket No. 24015, FX service is a value- 

added service offered to customers who are interested in creating a “local” presence in a 

foreign exchange. The Arbitrators in that docket considered a value-added service to be a 

service that a customer pays a premium for in order to derive additional economic or other 

benefits. From the perspective of the end-user located in the foreign exchange, the FX customer 

appears to be “local ” and all calls made to that customer are treated as local. While FX service 

has traditionally been offered by LECs for many de~ades,”~ the evidence in the record in Docket 

No. 24015 indicated that the competitive market for FX service is in its infancy and will grow in 

the future.”’ The Arbitrators in Docket No. 24015 found that it was critical that the wholesale 

compensation mechanism for FX service support the development of an eficient and viable 

market so that FX customers will receive accurate retail price signals from carriers competing 

on the basis of the quality and eficiency of the services they provide. The current Arbitrators 

concur with this judgment. 

The Arbitrators in Docket No. 24015 also noted that the primary focus of the ISP Remand 

Order was to appropriately classifj, and develop a compensation mechanism for ISP-bound 

trafsic. In that context, the FCC had deleted references to “local” trafsic. However, the 

Arbitrators in Docket No. 24015 concluded, and the current Arbitrators agree, that the FCC did 

not abandon the concept of a local call or a local calling area, nor did it pre-empt state 

commissions from defining a local calling area. In fact, in explaining the lack of an analogy 
between ISP-bound trafic and local calls, the FCC afSirmed that local calls are communication 

between two parties that remain squarely in the same local calling area.”6 The Arbitrators also 

note that the ISP Remand Order did not invalidate this Commission’s holding in Docket 

No. 21982 that the geographic location of the end user, rather than the assignment of an NPA- 

hXX, is the appropriate standard for de$ning a local calling area. LJke the Arbitrators in 
Docket No. 24015, we conclude that an important factor in the classification of FX service for 

purposes of compensation is the geographic location of the end user rather than the network 

costs of the service. As a result of their analysis in Docket No. 24015, the Arbitrators concluded 

SWBT’s FX tariffs date back to 1919 (Docket No. 24015 Tr. at 107 (July 2,2001)) 

‘I5 Docket No. 24015, Tr. at 333-338 and 650-651(July 2,2001) 

ISP Remand Order m63. 
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that LECs must segregate ISP-bound trafic according to jurisdiction for the purposes of 

compensation. 

The Arbitrators here conclude that the definition of bill-and-keep should include the term 

“local” before the word “trafic” and that bill-and-keep provisions should apply to any Level 3 
ISP-bound traflc where the Level 3 ISP customer’s presence and the ISP customer’s customer 

are both in the local exchange calling area. 

11. CONCLUSION 

The Arbitrators conclude that the decisions outlined in the Award as well as any 

conditions imposed on the parties by these decisions, meet the requirements of FTA 0 251 and 

any applicable regulations prescribed by the FCC pursuant to FTA 0 251. 

111. POST-AWARD PROCEDURAL SCHEDULE 

As requested by the parties, the Arbitrators have made determinations regarding the 

proper definition of Level 3’s ISP-bound traffic, whether it required a separate interconnection 

agreement, appropriate inter-carrier compensation for this traffic and the proper definitions of 

local service and bill-and-keep compensation pursuant to the FCC’s ZSP Remand Order. 

Parties proposed language in the Revised DPL submitted on October 15, 2002, and the 

arbitrators have developed specific language, presented in the Final Arbitration DPL attached as 

Attachment B, to address each issue resolved in this Award. 

However, Level 3 has not concluded the network design of its interconnection with 

CenturyTel. To ensure that the policy decisions made herein are appropriately incorporated into 

the parties’ interconnection agreements, Level 3 is directed to develop a network design that 

reflects the contract language approved in this Award, and the parties are to submit their final 

interconnection agreement, with clarification of any language that differs from that previously 

reviewed by the Arbitrators, to the Arbitrators for final review. To the extent that such language 

is not agreed-upon, the Arbitrators will make language recommendations consistent with the 
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March 12,2003 
April 9,2003 

policy decisions contained herein. The table below sets forth the procedural schedule that will be 

in effect unless and until superceded: 

Additional procedural deadlines will be established as required when the parties make 

their interconnection agreement filing on April 9,2003. 
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ATTACHMENT A 
BACKGROUND AND REFERENCE INFORMATION 

I. JURISDICTION 

If an incumbent local exchange carrier (ILEC) and a competitive local exchange carrier 

(CLEC) cannot successfully negotiate rates, terms and conditions in an interconnection 

agreement, pursuant to 9 252 of the federal Telecommunications Act of 1996 (FTA),”’ 

specifically FTA 0 252(b)( l), provides that either of the negotiating parties “may petition a State 

commission to arbitrate any open issues.” The Commission is a state regulatory body 

responsible for arbitrating interconnection agreements approved pursuant to the FTA. 

11. PROCEDURAL HISTORY 

On August 8, 2002, Level 3 filed a petition for arbitration, pursuant to FTA 252(b), 

against CenturyTel requesting resolution of numerous issues related to ISP-Bound FX-Type 

traffic. 

A prehearing conference was held on September 6, 2002 where the parties jointly 

proposed a procedural schedule. Parties agreed to file initial briefs on September 23, 2002 
regarding their first issue, whether ISP-bound traffic should be handled by a separate agreement. 

Discovery was initiated on September 13, 2002 and concluded on September 27, 2002. On 

October 1, 2002, Parties requested an extension of the original September 30, 2002 deadline for 

filing an initial joint Decision Point List (DPL). On October 2, 2002 Order No. 3 ,  Extending 

Decision Point List Deadline, granted the parties’ request and extended the deadline for the DPL 

to October 7, 2002. On October 7, 2002, the parties filed a joint DPL. On October 15, 2002, 

parties filed a further negotiated joint DPL (hereinafter referred to as .the Final DPL). 

Level 3’s Motion for a Protective Order was filed on September 24, 2002. Level 3 

advised that Parties had agreed to use the Protective Order in Docket No. 25188, Petition of El 
Paso Networks, U C  for Arbitration of an Interconnection Agreement with southwestern Bell 

Telephone Company, for the review of responses to requests for information. On October 15, 

‘17 Pub. L. No. 104-104, 110 Stat. 56 (codified as amended in scattered sections of 15 and 47 U.S.C.) 
(Fw. 
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Order No. 4, Issuing Protective Order and Requiring Responses to Requests for Information be 

Filed with the Commission, was issued, formally adopting the Protective Order. 

Direct testimony was filed on October 11, 2002 and rebuttal testimony was filed on 

October 16,2002. The hearing on the merits was held on October 21, October 22, and October 

23,2002. 

Parties filed a letter on November 4, 2002, requesting an extension of the time limits 

established in FTA §252(b)(4)(C) for this proceeding and stating that they would file statements 

in which they agreed not to seek reversal of any award pursuant to FTA §252(b)(4)(C) should the 

Arbitrators grant their request. Parties proposed that Initial Briefs be due on November 27,2002, 

and Reply Briefs be due on December 13,2002 and that the deadline for the final decision in this 

arbitration be extended accordingly. On November 8, 2002, Order No. 5,  Extending Briefng 

Schedule and Requiring Statement Addressing FTA §252(b)(4)(c) Deadlines, was issued. 

On November 13, 2002, both Parties filed Statements regarding the extension of 

the schedule and the impact of FTA §252(b)(4)(c) upon any subsequent request for reversal that 

Parties might seek based upon the statute’s established time line. On November 27, 2002, Initial 

Post Hearing Briefs were received and on December 13, 2002, Post Hearing Reply Briefs were 

received. 

111. RELEVANT STATE AND FEDERAL PROCEEDINGS 

A. Relevant Commission Decisions 

1. Mega-Arbitrations 

The FTA became effective in February 1996. Soon thereafter, several proceedings, 

collectively referred to as the Mega-Arbitrations, were initiated and consolidated for the purpose 

of arbitrating the first interconnection agreements in Texas under the new federal statute. A 

focal issue in these proceedings revolved around establishing “reciprocal compensation” rates. 

“Reciprocal compensation” refers to the statutorily mandated arrangement between two carriers 

by which each carrier receives compensation for the transport and termination on its network 
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facilities of telecommunications traffic that originates on the network facilities of the other 

carrier.”’ 

In November 1996, the Commission issued the First Mega-Arbitration Award in Docket 

No, 16189119 which established inter-cmier compensation rates, on an interim basis, for end- 

office switching, tandem switching, and inter-office transport. The reciprocal compensation 

rates adopted in the First Mega-Arbitration Award applied to “calls that originate and terminate 

within the mandatory single- or multi-exchange local calling area of SWBT, including the 

mandatory Extended Area Service (EAS) areas served by SWBT.”’20 During the first nine 

months after the date upon which the first commercial call terminated between SWBT and a 

CLEC, however, the Commission designated “bill-and-keep”’21 as the arrangement by which 

reciprocal compensation would be accomplished. 

The Second Mega-Arbitration Award in Docket No. 1618912* issued December 1997, 

approved cost studies for SWBT and established permanent inter-carrier compensation rates for 

SWBT interconnection agreements. 

Pursuant to FTA 9 252(i), many CLECs subsequently opted into the reciprocal 

compensation provisions in the interconnection agreements approved in the Mega-Arbitration 

proceedings. Neither the First nor Second Mega-Arbitration Award, or the interconnection 

agreements resulting from those proceedings, specifically addressed the issue of whether a call 

bound for an Internet service provider (ISP) is subject to reciprocal compensation. In addition, 

neither Award addressed the definition of ISP-bound traffic that does not terminate in the local 

‘18 See FTA $8 251(b)(5), 252(d)(2). The FCC has construed the reciprocal compensation requirement in 
the FTA to apply to local telecommunications traffic only. 47 C.F.R. 8 51.701(e) (1998). 

’” Petition of MFS Communications Company, Inc. for Arbitration of Pricing of Unbundled Loops 
Agreement Between MFS Communications Company, Inc. and Southwestern Bell Telephone Company, Docket No. 
16189, et al, Award (Nov. 8, 1996) (First Mega-Arbitration Award). 

Id. ¶58. 

12’ FTA §252(d)(2)(B)(i) permits “arrangements that afford the mutual recovery of costs through the 
offsetting of reciprocal obligations, including arrangements that waive mutual recovery (such as bill-and-keep 
arrangements).” 

122 Petition of MFS Communications Company, Inc. for Arbitration of Pricing of Unbundled Loops 
Agreement Between MFS Communications Company, Inc. and Southwestern Bell Telephone Company, Docket No. 
16189, et al, Award (Dec. 19, 1997) (Second Mega-Arbitration Award). 
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exchange area but is routed to the CLEC for transport to an ISP located outside of the local 

exchange area. 

2. Docket No. 18082 

The reciprocal compensation provisions in the interconnection agreements approved in 

the Mega-Arbitration proceedings were initially disputed in Docket No. 18082. 123 In October 

1997, Time Warner Communications of Austin L.P., Time Warner Communications of Houston, 

L.P., and FIBRcom (collectively, TW Comm) filed a complaint pursuant to Subchapter Q of the 

Commission’s procedural rules, alleging that SWBT had breached its interconnection agreement 

with TW Comm. 

Specifically, the controversy centered on compensation for calls connecting SWBT 

customers to TW Comm customers that are ISPs. SWBT had refused to compensate TW Comm 

for such calls according to the reciprocal compensation rates in the interconnection agreement, 

based on its contention that those calls were not “local” in nature. 

The Commission rejected SWBT’s position and concluded that the calls in controversy 

were subject to the interconnection agreement’s provisions relating to reciprocal compensation 

for the transport and termination of local traffic. In reaching this conclusion, the Commission 

first examined the nature of an ISP-bound call. It found that a call over the Internet consists of 

two components: (1) the information service component, which is the content of the call, and (2) 

the telecommunications service component, which is the carrier-to-carrier and carrier-to-end-user 

transmission of the call. With respect to the latter, the Commission concluded that when a 

person calls an ISP within a local calling area, the traffic carried on the call’s transmission path is 

local in nature, with the telecommunications service component of the call terminating at the 

1 ~ p . l ~ ~  

Having reached this conclusion, the Commission then found that the scope of the 

The definition of “local traffic” in the interconnection agreement included ISP traffic. 

lZ3 Complaint and Request for Expedited Ruling of Time Warner Communications, Docket No. 18082, 
Order (Feb, 27, 1998). 

lZ4 In finding that such traffic is local in nature, the Commission rejected SWBT’s end-to-end analysis of 
an ISP-bound call, which viewed the call as terminating at the website or websites ultimately accessed by the calling 
party, rather than at the ISP. 
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interconnection agreement’s definition stated that, for reciprocal compensation purposes, “local 

traffic” includes (1) a call that originates and terminates in the same SWBT exchange area, or (2) 

originates and terminates within different SWBT exchanges that share a common mandatory 

calling area, e.g., mandatory EAS, mandatory extended local calling service (ELCS), or any 

other service with a mandatory expanded local calling scope. The definition did not distinguish 

types of calls (Le., Internet versus voice), but rather focused upon the area in which the call 

originated and terminated. Therefore, if a call to an ISP originated and terminated within the 

same exchange or mandatory calling area, the traffic terminating at the ISP constituted “local 

traffic” and, consequently, was subject to the reciprocal compensation rates for such traffic, as 

specified in the interconnection agreement. 

3. Other Post-Interconnection Agreement Disputes 

Other post-interconnection agreement disputes between ILECs, including SWBT, and 

CLECs involving the same issue arose after the Commission’s ruling in Docket No. 18082. In 

those subsequent proceedings interpreting specific interconnection agreements, the Commission 

applied the precedent established in Docket No. 18082 in finding that the transport and 

termination of calls to ISPs is subject to reciprocal c~mpensation.’~~ 

4. Docket No. 21982 

In Docket No. 21982,’26 the Commission approved permanent rates for inter-carrier 

compensation relating to the transport and termination of local traffic between SWBT and certain 

CLECs. Specifically, the rates provided reciprocal compensation for the inter-office transport, 

end-office switching, and tandem switching of local traffic. The Commission determined that a 

125 See Petition of Waller Creek Communications, Inc. for Arbitration with Southwestern Bell Telephone 
Company, Docket No. 17922 , Order Approving Interconnection Agreement (April 28, 1998); Complaint of Taylor 
Communications Group, Inc. Against Southwestern Bell Telephone Company, Docket No. 18975, Order No. 3 (May 
4, 1998); Complaint and Request for Expedited Ruling of Golden Harbor of Texas, Inc., Docket No. 19160, 
Arbitrator’s Decision (June 30, 1998); Petition for Arbitration Pursuant to FTA 0 252(b) to Establish 
Interconnection Agreement with GTE Southwest Incorporated, Docket No. 20028, Arbitration Award (Feb. 22, 
1999); Complaint of MFS Against GTE Southwest, Inc. Regarding GTE’s Nonpayment of Reciprocal 
Compensation, Docket No. 21706, Preliminary Order (April 13,2000). 

126 Proceeding to Examine Reciprocal Compensation Pursuant to Section 252 of the Federal 
Telecommunications Act of 1996, P.U.C. Docket No. 21982 [Revised Arbitration Award (Aug. 31, 2000); Final 
Order (March 5,2001)]. 
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call to an ISP is subject to reciprocal compensation rates to the extent that such a call originates 

from and terminates to end-users, including ISPs, within the same local calling area. 

The Commission reaffirmed its previous determination that reciprocal compensation 

arrangements apply to calls that originate from and terminate to an end-user within a mandatory 

single or multi-exchange local calling area, including the mandatory EASELCS areas comprised 

of SWBT exchanges and the mandatory EAS/ELCS areas comprised of SWBT exchanges and 

exchanges of independent ILECS.'~' Consistent with this precedent, the Commission concluded 

that optional EAS traffic was not subject to reciprocal compensation.12' The Commission also 

found that to the extent that FX-type and 8YY traffic did not terminate within a mandatory local 

calling scope, they were not eligible for reciprocal compensation. However, the Commission 

held that its findings with regard to optional EAS and FX-type traffic did not preclude the parties 

affected by the Award from negotiating and/or arbitrating appropriate compensation related to 

such traffic in other proceedings in which interconnection agreements may be addres~ed. '~~ The 

Commission reiterated that its Award in Docket No. 21982 did not preclude CLECs from 

establishing their own local calling areas or prices for purpose of retail telephone service 

offerings. 130 

5. Docket No. 24015 

Docket No. 24015,I3l determined that "all ISP-Bound traffic, whether provisioned via an 

FXEX-type arrangement or not, is subject to the compensation mechanism contained in the 

FCC's ISP Remand Order".'32 The Arbitrators reiterated that "all ISP-bound traffic is subject to 

'*' First Mega-Arbitration Award Y58; Project No. 16251, Order No. 55, Attachment 12 yl.1. See also 
Evaluation of the Public Utility Commission of Texas, In the Matter ofApplication of SBC Communications Inc., 
and Southwestern Bell Telephone Company, and Southwestem Bell Communications Services, Inc. D/B/A/ 
Southwestern Bell Long Distance for Provision of In-Region, InterLATA Services in Texas Pursuant to Section 271 
ofthe Telecommunications Act of 1996 To Provide In- Region, CC Docket No. 00-4, at 88 (Jan. 31, 2000); Project 
No, 16251, Final Staff Report on Collaborative Process at 103-104 (Nov. 18, 1998). 

12* First Mega-Arbitration Award ¶59. 

Proceeding to Examine Reciprocal Compensation Pursuant to Section 252 of the Federal 
Telecommunications Act of 1996, Docket No. 21982, Revised Arbitration Award, at 18, footnote 59 (Aug. 
3 1,2000). 

130 First Mega-Arbitration Award T59. 

13' Consolidated Complaints and Requests for Post-Interconnection Dispute Resolution Regarding Inter- 
Carrier Compensation for "FX-Type *' Traflc Against Southwestern Bell Telephone Company. 

13' Arbitration Award pp. 30-3 1,  Docket No. 25 188. 
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the FCC’s ISP Remand Order” in the Revised Arbitration Award issued on August 28, 2002. 

The Revised Arbitration Award noted that the Commission had limited the scope of its review 

with regard to FX traffic compensation in previous Awards, allowing subsequent proceedings to 

examine the particulars of whether or not traffic was originating and terminating within a 

mandatory local calling scope. Further, the Arbitrators noted that the Commission “declined to 

address the question of compensation for FX traffic that did not meet the requirements being 

applied to all other types of local traffic”.’33 The Award and Revised Award conclude that it is 

necessary to segregate and track FX traffic, whether ISP-bound or not, from all other traffic, 

using a ten digit screening methodology, to ascertain appropriate compensation. 

It is important to note that, neither the Award in Docket No. 21982 or in Docket No. 

24015 addresses the impact of FX-type traffic wherein there is no local exchange calling area 

ISP presence and which allows the CLEC to collect the ISP-bound traffic in the local exchange 

calling area to transport to ISPs located outside of the local service area boundaries. 

B. Relevant Federal Communications Commission Decisions 

1. Declaratory Ruling 

In 1999, in conjunction with a notice of proposed rulemaking, the Federal 

Communications Commission (FCC) issued a Declaratory Ruling concluding that “ISP-bound 

traffic is jurisdictionally mixed and appears to be largely inter~tate.”’~~ However, in the absence 

of a federal rule regarding the appropriate inter-carrier compensation for this traffic, the FCC 

concluded that parties should be bound by their existing interconnection agreements, as 

interpreted or imposed by state commissions under their authority to arbitrate interconnection 

disputes under FTA §252.’35 

133 Revised Arbitration Award, memorandum p. 3, Docket No. 24015. 

‘34 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996; Inter-Carrier Compensation for ISP-Bound Trafic, Declaratory Ruling in CC Docket No. 96-98 and 
Notice of Proposed Rulemaking in CC Docket No. 99-68, 14 FCC Rcd 3689 at ¶ l  (rel. Feb. 26, 1999) 
(Declaratory Ruling). 

135 Id. 
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The FCC concluded that the ISP traffic does not terminate at the ISP’s local server but 

instead continues to the ultimate destination(s), often an Internet website in another state.’36 The 

FCC declined to separate ISP-bound traffic into two components: an intrastate 

telecommunications service, and an interstate information ~ervice.’~’ In so doing, the FCC 

analyzed ISP traffic for jurisdictional purposes as a continuous transmission from the end user to 

a distant Internet site.13* 

The FCC found that a state commission’s decision to impose reciprocal compensation 

obligations upon ISP-bound traffic in an arbitration proceeding does not conflict with any FCC 

rule regarding ISP-bound traffic.13’ The FCC noted that FTA §252(b)(5), and FCC rules 

promulgated thereunder, concern inter-carrier compensation for local telecommunications traffic. 

However, in so noting, the FCC concluded that ISP-bound traffic is non-local interstate traffi~.’~’ 

Pending completion of the rulemaking initiated as a part of the Declaratory Order, the FCC 

found that state commissions were not precluded from determining that reciprocal compensation 

is an appropriate interim inter-carrier compensation rule, pursuant to contractual principles or 

other legal or equitable  consideration^.'^' 

2. ISP Remand Order 

On April 27, 2001, the FCC released an Order reconsidering the proper treatment for 

purposes of inter-carrier compensation of telecommunications traffic delivered to ISPs. 142 The 

FCC modified its analysis in the Declaratory Order to conclude that Congress excluded traffic 

identified in FTA §25l(g), including traffic destined for ISPs, from the definition of 

“telecommunications” traffic subject to reciprocal c~mpensation.’~~ Accordingly, although for 

different reasons than set out in the Declaratory Order, the FCC found that the provisions of 

136 

137 

138 

I39 

140 

141 

142 

143 

Id. $12. 

Id. $13. 

Id. 

Id. $26. 

Id.; also fn. 87. 

Id. ¶27. 

In the Matter of Intercarrier Compensation for ISP-Bound Traflc, CC Docket No. 99-68, Order 
on Remand and Report and Order, FCC 01-131 (rel. Apr. 27,2001) (ISP Remand Order). 

Id. ¶l.  
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FTA §251(g) do not extend to ISP-bound traffic, reaffirmed its previous conclusion that traffic 

delivered to an ISP is predominantly interstate access traffic subject to FTA 9201, and 

established a cost recovery mechanism for the exchange of ISP-bound traffic.14 In effect, the 

FCC concluded that ISP bound traffic was not local traffic but predominantly interstate traffic. 

Thus, a national policy was required. In particular, the FCC initiated a 36-month transition 

towards a complete bill-and-keep recovery system.’45 

Based upon the record before it, the FCC determined that bill-and-keep appears to be the 

preferable cost recovery mechanism for ISP-bound traffic because it eliminates a substantial 

opportunity for regulatory arbitrage.’46 The FCC noted that its goal is decreased reliance by 

carriers upon carrier-to-carrier payments and an increased reliance upon recovery of costs from 

end-~sers.’~’ This goal reflects the FCC’s concern regarding two troubling effects of the classic 

regulatory arbitrage caused by Internet usage. First, it created incentives for inefficient entry of 

LECs intent on serving ISPs exclusively and not offering viable local telephone competition, as 

Congress had intended to facilitate with the 1996 Act. And secondly, the large one-way flows of 

cash made it possible for LECs serving ISPs to afford to pay their own customers to use their 

services, potentially driving ISP rates to consumers to uneconomical levels.’48 The FCC found 

unpersuasive arguments proffered by CLECs that requiring them to recover more of their costs 

from their ISP customers will render it impossible for CLECs profitably to serve ISPs or will 

lead to higher rates for Internet access. Moreover, the FCC observed that there is no public 

policy to support a subsidy running from all users of basic telephone service to those end-users 

who employ dial-up Internet access.149 

Finally, the FCC noted that the Eighth Circuit observed that pre-existing regulatory 

treatments of services (access charges) were not expected to move to a cost based pricing 

immediately and that those services enumerated under $25 l(g) are therefore “carved out” from 

Id. I44 

145 Id. 97. 

14‘ Id. 16. 
14’ Id.17. 

14’ ld.121. 

14’ Id. mS7. 
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the purview of §251(b).15’ The FCC further reasoned, from this observation of the Eight Circuit, 

that services which when analyzed are equivalent to two LECs providing access service to an 

ISP’s end-users fall within the #251(g) ~tandards.’~~ The FCC then noted that such services were 

subject to FCC or state jurisdiction whether those obligations implicated pricing policies or 

reciprocal compensation. 152 This latter conclusion of the FCC’s ISP Remand Order is pertinent 

to the Arbitration at hand. 

C. Relevant Court Decisions 

1. Bell Atlantic Telephone Companies v. FCC 

On March 24, 2000, the District of Columbia Circuit Court vacated the FCC’s 

Declaratory Order regarding inter-carrier compensation for ISP-bound traffic.Is3 The court 

remanded the FCC decision to the federal commission because the FCC did not properly explain 

why ISP-bound traffic should not be subject to reciprocal compensation. The court found that 

the FCC’s ruling was premised on its decision to employ an end-to-end analysis traditionally 

used for jurisdictional purposes in determining whether particular traffic is interstate.154 The 

FCC utilized the end-to-end analysis to demonstrate why ISP-bound traffic is interstate traffic, 

not terminating local telecommunications traffic and why the traffic is “exchange access” rather 

than “telephone exchange service.”’55 The court went on to examine the FCC’s statutory and 

policy justifications regarding its ISP-bound traffic finding. Ultimately, the court found that the 

FCC had not explained why the end-to-end analysis “is relevant to discerning whether a call to 

an ISP should fit within the local call model of two collaborating LECs or the long-distance 

model of a long-distance carrier collaborating with two LECS.’ ’~~~ Consequently, the court 

vacated the Declaratory Order and remanded the case to the FCC. After the federal court’s 

ruling, the FCC issued the ZSP Remand Order discussed above. 

150 ISP Remand Order, 138 re: Comptel, 117 F 3d at 1073. 

15‘ Id. at 139. 

Id. at 139. 

153 Bell Atl. Tel. Companies v. FCC, 206 F.3d 1 (D.C.Cir. 2000). 

154 Bell Atl. TeL, 206 F.3d at 5. 

Bell Atl. Tel., 206 F.3d at 4 5 .  

Bell Atl. Tel., 206 F.3d at 5 ;  ISP Remand Order at m16,25, and 53. 
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Before the 
PUBLIC UTILITY COMMISSION 

OF TEXAS 

Complaint of Level 3 Communications, LLC, 
Against CenturyTel of Lake Dallas, Inc., and 
CenturyTel of San Marcos, Inc. 

In the Matter of 

Docket No. 2643 1 

MOTION FOR RECONSIDERATION OF LEVEL 3 COMMUNICATIONS, LLC 

Pursuant to $0 21.75 and 21.95(w) of the Commission’s substantive rules,’ Level 3 

Communications, LLC (“Level 3”), hereby moves for reconsideration of the Arbitration Award 

filed by the arbitrators in the above-captioned arbitration between Level 3 and CenturyTel of 

Lake Dallas, Inc., and CenturyTel of San Marcos, Inc. (collectively, “CenturyTel”), on the 

grounds that the Arbitration Award is inconsistent with federal law.2 Commission 

reconsideration of the Arbitration Award is imperative both as a procedural and substantive 

matter, as the arbitrators failed to issue a Proposal for Award or to entertain exceptions from the 

parties to such a proposed award, as the Commission’s rules otherwise required them to do.3 

P.U.C. SUBS. RULES 21.75 and 21.95(w). 

See Arbitration Award, PUC Docket No. 2643 1 (filed Mar. 1 I ,  2004). 
See P.U.C. SUBS. RULE21.95(t)(1)-(3). 

1 
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BACKGROUND 

Level 3 seeks to interconnect with CenturyTel to offer competitive Internet service 

provider (“ISP”) services to Texas consumers living in CenturyTel’s service areas. Level 3 has 

agreed to interconnect with CenturyTel in every CenturyTel local calling area in which Level 3 

will be offering service! Level 3 will incur the cost of taking the traffic fiom the CenturyTel 

local calling area back to the Level 3 switch, and then on to Level 3’s ISP customers. The 

Arbitration Award, however, undermines the availability of competitive Internet service provider 

(“ISP”) services in Texas, particularly its rural areas, by allowing CenturyTel to discriminate in 

favor of its own ISP customers. Unless modified, the Arbitration Award would allow 

CenturyTel to impose on Level 3’s ISP-bound traffic origination charges that are illegal under 

federal law. 

Functionally, Level 3 seeks to provide the same service to ISPs that CenturyTel does: 

carrying traffic between local service customers and ISPs who purchase local service or foreign- 

exchange (“FX”) type service fiom CenturyTel i t~e l f .~  Yet, the arbitrators’ award perpetrates a 

regulatory anomaly by subjecting this connectivity to ISPs to separate interconnection 

requirements, notwithstanding protestations to the contrary in deciding Issue 1 in the arbitration. 

By subjecting CenturyTel’s own ISP-bound traffic to the same interconnection requirements as 

local telecommunications traffic, while subjecting Level 3’s ISP-bound traffic (which originates 

with a CenturyTel customer and is exchanged with Level 3 within the CenturyTel local calling 

area in which the call originated and is then transported and terminated by Level 3) to separate 

Level 3 is unable to provide specific point of interconnection (“POI”) information because 
the Parties’ engineering and network personnel have not discussed those locations, and such 
discussions won’t take place until an intercon agreement is approved by this Commission. 
See Initial Post-Hearing Brief of Level 3 Communications, LLC, Docket No. 2643 1, at 28-32 
(filed Nov. 27,2002) (“Level 3 Initial Post-Hearing Brief”). 

2 Y 



interconnection requirements, including payment of access charges or tariffed FX rates to 

CenturyTel, the Arbitration Award precludes Level 3 from competing in the ISP market in the 

CenturyTel service area. Unless reconsidered and modified, the Arbitration Award would inflate 

the costs for any ISP that is served by Level 3, because-for the ISPs that CenturyTel serves 

directly4enturyTel pays no access charges and therefore need not pass through any such 

charges to its customers.6 It would also otherwise permit CenturyTel to charge Level 3 for call 

origination even though it is Level 3, rather than CenturyTel, that will provide the FX-like 

service to the Level 3 ISP customer-a practice clearly and correctly prohibited by the Federal 

Communications Commission (6‘FCC”).7 

The FCC has stated that the ban on origination charges-codified in 51.703(6) of its 

rules-ensures that the costs of delivering telecommunications traffic to the point of 

interconnection (“POI”) are borne by the originating carrier as the originating carrier recovers its 

costs through the rates it charges to its own customers for making calls.8 CenturyTel, like other 

local exchange carriers (“LECs”), provides connectivity to other network operators and charges a 

monthly fee to its customers for doing so, recovering its costs and earning a profit. So 

CenturyTel’s carriage of its customers’ traffic to the POI with Level 3 is not a case of Level 3 

See id. at 41 -45. 
47 C.F.R. 0 51.703(b) (stating that “[a] LEC may not assess charges on any other 
telecommunications carrier for telecommunications traffic that originates on the LEC’s 
network.”). See also Tr. 288:lO-12 (where Level 3 witness Gates testified that Level 3 will 
provide the FX-like service to Level 3 customers). 
Petitions of WorldCom, Inc., Cox Virginia Telecom, Inc. and AT&T Communications of 
Virginia Inc., Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the 
Jurisdiction of the Virginia State Corporation Commission, Memorandum Opinion and 
Order, 17 FCC Rcd. 27,039,27,065 7 52 (Wireline Comp. Bur. 2002) (“Virginia Arbitration 
Order”) (stating that “to the extent an incumbent LEC delivers to the point of interconnection 
its own originating traffic that is subject to reciprocal compensation, the incumbent LEC is 
required to bear financial responsibility for that traffic”). 

3 



imposing costs on CenhuyTel to the sole benefit of Level 3.9 To the contrary, as the D.C. Circuit 

has noted, the ban on origination charges ensures that LECs such as CenturyTel do not “game 

the system” by forcing interconnecting carriers such as Level 3 to pay for dedicated facilities that 

LECs such as CenturyTel could conveniently carry at their own expense.” Moreover, the 

physical location of Level 3’s ISP customers impose on CenturyTel any additional costs, as 

Level 3 will carry the traffic exchanged with CenturyTel from the POI back to its’ switch and 

customer location.’ 

The arbitrators made four principal legal errors in the Arbitration Award. First, in 

deciding Issues 2, 3, and 4 and adopting language for the proposed interconnection agreement, 

the arbitrators failed to apply their conclusion with respect to Issue 1, namely, that ISP-bound 

traffic is subject to the same interconnection requirements as local telecommunications traffic. 

Second, by characterizing Level 3’s ISP-bound traffic as interstate or “non-local,” the arbitrators 

ignored FCC and judicial statements to the contrary and violated the FCC’s local competition 

rules, particularly the ban on origination charges for any telecommunications traffic, including 

ISP-bound traffic. Third, the arbitrators erred in refusing to adopt the FCC’s definition of ‘%ill- 

and-keep.” Consequently, Level 3 requests that the Commission remedy these legal errors on 

reconsideration by deciding Issues 2, 3 and 4 in Level 3’s favor and by adopting Level 3’s 

proposed interconnection agreement language, as set forth in Attachment B to the Arbitration 

See, e.g., Arbitration Award at 12. 
lo Qwest Corp. v. FCC, 252 F.3d 462,467 (2001) (“Qwest”), affirming TSR Wireless, LLC et 

al. v. U S  West Communications, Inc., Memorandum Opinion and Order, 15 FCC Rcd. 
1 1 , 166 (2000) (“TSR Wireless”). 

’* Hearing Tr. 479:22-480:2 (Level 3 witness Gates pointing out that CenturyTel agreed it 
would not incur any additional costs depending on the Level 3 customer location). 
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Award.12 Fourth, the arbitrators erred by failing to comply with the Commission’s rules for 

compulsory arbitrations in interconnection disputes, rendering the Arbitration Award invalid 

unless reconsidered and modified by the Commission. 

I. ALTHOUGH THE ARBITRATORS CONCLUDED THAT ISP-BOUND TRAFF’IC IS SUBJECT TO 
THE SAME mTERCONNECTION REQUIREMENTS AS LOCAL TELECOMMUNICATIONS 
TRAFFIC UNDER FEDERAL LAW, THEY FAILED TO APPLY THEIR CONCLUSION 
ELSEWHERE IN THE AWARD OR IN THEIR CHOSEN CONTRACT LANGUAGE 

Although the arbitrators correctly concluded that ISP-bound traffic is not subject to 

different interconnection requirements than local telecommunications traffic under federal law, 

they nonetheless erred as a matter of law by refusing to apply those federal interconnection 

requirements to Level 3’s ISP-bound traffic as they chose interconnection agreement language. 

In deciding Issue 1, the arbitrators correctly found that the FCC’s ISP Order on Remand did not 

alter the interconnection requirements applicable to ISP-bound traffic. l3 Nevertheless, the 

arbitrators concluded that they “are not persuaded by Level 3’s logic that the interconnection 

rules of local traffic will necessarily a~p ly . ” ’~  Consequently, the arbitrators’ purported decision 

on Issue 1-agreeing with Level 3 that ISP-bound traffic is not subject to separate 

interconnection requirements under federal law-does not square with the interconnection 

agreement language actually adopted by the arbitrators with respect to Issue 1. l 5  

Arbitration Award, Attachment B - Decision Point List Matrix (“Decision Matrix”). 
Arbitration Award at 12- 14. See also Implementation of the Local Competition Provisions in 
the Telecommunications Act of I996; Intercarrier Compensation for ISP-Bound Traffic, 
Order on Remand and Report and Order, 16 FCC Rcd. 915 1 (2001) (“ISP Order on 
Remand”), remanded WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002) (“WorldCom”). 
See Decision Matrix, Issue 1 Arbitrators’ Position (Arbitration Award at 52). 

See id., Arbitrators’ Contract Language (striking Level 3’s language for Article 11, 0 1.49(a) 
and adopting CenturyTel’s language for Article V, 9 6 1.1 3.2.1, 3.2.2,4.2,4.3.1,4.3.2,4.3.3, 
and 4.3.5 so as to subject Level 3’s ISP-bound traffic to interconnection requirements 
different from those of “local” telecommunications traffic). 
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A. Level 3’s ISP-Bound Traffic Is Subject to the Same Interconnection Rules as 
Other Telecommunications Traffic 

Level 3’s ISP-bound traffic is subject to the same FCC interconnection rules as other 

telecommunications traffic. Footnote 149 of the FCC’s ISP Order on Remand, in which the FCC 

clarified that its interim intercarrier compensation regime for ISP-bound traffic, stated that the 

FCC’s preemption: 

affects only the intercarrier compensation (i.e., the rates) applicable to the 
delivery of ISP-bound traffic. It does not alter carriers’ other obligations 
under OUT Part 5 1 rules, 47 C.F.R. Part 5 1, or existing interconnection 
agreements, such as obligations to transport traffic to points of 
interconnection. l 6  

The FCC stated that it was “unwilling to take any action that results in the establishment of 

separate intercarrier compensation rates, terms, and conditions for local voice and ISP-bound 

traffic.”” The FCC sought to prevent incumbent LECs such as CenturyTel from manipulating 

the system to collect more advantageous charges for ISP-bound traffic.’* Thus, the FCC stated 

clearly and unambiguously that it was not otherwise altering interconnection obligations with 

respect to ISP-bound traffic or precluding state-commission jurisdiction to arbitrate and enforce 

those interconnection obligations. 

Level 3 has sought interconnection with CenturyTel under FTA $8 251(a) and 251(b), 

and under 6 251(c)--to the extent that CenturyTel is not a rural telephone company with an 

l6 ISP Order on Remand, 16 FCC Rcd. at 91 87 7 78 n.149. See also id. at 9152 7 1 (noting that 
“[iln this Order, we reconsider the proper treatment for purposes of intercarrier 
compensation of telecommunications traffic delivered to Internet service providers (ISPs).” 
(emphasis added)). 

l7 Id. at 9194-95 r[ 90. 

l 8  Id. at 9 193 7 89 (noting that “p]ecause we are concerned about the superior bargaining 
power of incumbent LECs, we will not allow them to ‘pick and choose’ intercarrier 
compensation regimes, depending on the nature of the traffic exchanged with another 
carrier. ”) . 
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exemption pursuant to FTA 6 251(f)(l)-for purposes of exchanging calls placed by 

CenturyTel’s end user customers to Level 3’s end user ISP  customer^.'^ Consequently, the FCC 

rules governing interconnection under FTA $6 251(a), (b), and (c) govern the proposed 

interconnection agreement between Level 3 and CenturyTel, including the proposed exchange of 

ISP-bound traffic. 

B. The Arbitrators Impermissibly Distinguished between “Local” ISP-Bound 
Traffic and “Non-Locai” ISP-Bound Traffic 

Although the arbitrators appeared to agree with the proposition that ISP-bound traffic is 

subject to the same interconnection requirements as other telecommunications traffic;’ the 

arbitrators impermissibly attempted to distinguish between “local” ISP-bound traffic and “non- 

local” ISP-bound traffic?l This distinction has no basis in the FCC’s rules or in judicial 

decisions interpreting those rules. Nowhere has the FCC attempted to single out a subset of 

“non-local” ISP-bound traffic and subject it to separate interconnection requirements under FTA 

0 251. 

Consistent with the admonishments of the courts, the FCC has clarified that all ISP- 

bound traffic that is subject to the FCC’s interconnection rules also apply to local 

telecommunications traffic. Indeed, the D.C. Circuit vacated and remanded the FCC’s initial 

conclusion that LEC traffic terminated to lSPs was not treated in the same manner as 10cal.2~ In 

doing so, the court confirmed the hybrid nature of ISP-bound traffic. On the issue of whether 

ISP-bound traffic is local or long-distance, the court stated that “[nleither category fits clearly.”23 

’9 See Level 3 Arbitration Request at 1. 

2o Arbitration Award at 13. 

Id.; Decision Matrix, Issue 1, Arbitrators’ Position (Arbitration Award at 52). 21 

22 Bell Atlantic Telephone Cos. v. FCC, 206 F.3d 1,9 (D.C. Cir. 2000) (“Bell Atlantic”). 
23 Id. at 5. 
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Calls to ISPs are not quite local, because there is some communication 
taking place between the ISP and out-of-state websites. But they are not 
quite long-distance, because the subsequent communication is not really a 
continuation, in the conventional sense, of the initial call to the ISP.24 

Responding to the D.C. Circuit’s vacatur and remand in Bell Atlantic, the FCC in its ISP Order 

on Remand simply abandoned the application of its “end-to-end” analysis as a basis for carving 

ISP-bound traffic out of the intercarrier compensation regime it applies to other 

telecommunications traffic, noting that it had “erred in focusing on the nature of the service (Le., 

local or long distance)” in interpreting 0 251(b)(5).25 The FCC even deleted the word “local” 

&om its definition of “telecommunications traffic.”26 Thus, the FCC has made clear that the 

relevant question for interconnection purposes is not whether the traffic is local or long-distance, 

but whether it is telecommunications traffic that is not otherwise exempted from the FCC’s ban 

on origination charges, as discussed further in part I1 below. 

C. The Arbitrators Misapplied to Level 3 the FCC’s Unrelated Concerns About 
Regulatory Arbitrage Arising from Usage-Sensitive, Per-Minute Reciprocal 
Compensation 

In stating that Level 3 intended to defy Congress’s intentions in the FTA and engage in 

regulatory arbitrage, the arbitrators misapplied the FCC’s conclusions regarding usage-sensitive, 

per-minute reciprocal c~mpensation.~~ In fact, the FCC’s regulatory arbitrage concerns have no 

bearing on the present arbitration dispute. 

24 Id. 
25 ISP Order on Remand, 16 FCC Rcd. at 9 164 T[ 26. 
26 ISP Order on Remand, 16 FCC Rcd. at 9173-74 T[ 46. Likewise, the FCC has consistently 

described ISP-bound traffic as containing both intrastate and interstate components. 
Intercarrier Compensation for ISP-Bound TrafJic, Declaratory Ruling in CC Docket No. 96- 
98 and Notice of Proposed Rulemaking in CC Docket No. 99-68,14 FCC Rcd. 3689,3705 7 
25 (1 999) (“ISP Order”), vacated and remanded Bell Atlantic, 206 F.3d at 1. 
See, e.g., Arbitration Award at 12,34-35. The arbitrators’ concerns about Level 3’s 
compliance with Substantive Rule 9 26.1 14 are likewise mistaken and misplaced. Level 3 

27 
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In the ISP Order on Remand and the initial ISP Order, the FCC expressed concern about 

competitive LECs over-recovering for the costs of their services through traffic-sensitive, per- 

minute charges for terminating reciprocal compensation?* The FCC feared regulatory arbitrage, 

where competitive LECs would seek out customers with huge one-way traffic volumes, 

recovering their costs &om incumbent LECs rather than their customers, and even reaping a 

windfall ?9 

Here, however, there are no traffic-sensitive per-minute terminating reciprocal 

compensation charges or windfalls, as Level 3 has not sought to collect per-minute, terminating 

reciprocal compensation charges &om Cent~ryTel.~’ And the arbitrators’ conclusion that Level 

3 would “reap profits” only underscores that the arbitrators misunderstood both the FCC’s policy 

concerns in the ISP Order on Remand and the very nature of “bill-and-keep” arrangements (as 

discussed further in relation to Issue 4 below), which do not generate traffic-sensitive 

 windfall^.^' To the contrary, the proposed interconnection arrangements between Level 3 and 

28 

29 

30 

31 

currently relies on its certificate &om the Commission to provide service as a competitive 
LEC in Texas, particularly in the service areas of the Southwestern Bell Telephone 
Company. As for the CenturyTel service areas, it is unsurprising that Level 3 has not yet 
been able to provide service there, given Level 3’s inability to conclude an interconnection 
agreement with CenturyTel . Level 3 first entered into interconnection negotiations with 
CenturyTel in early 2002, and filed its petition for arbitration in August 2002. See Petition of 
Level 3 Communications, LLC, for Arbitration Pursuant to 47 U.S.C. 6 252 of 
Interconnection Rates, Terms and Conditions with CenturyTel of Lake Dallas, Inc., and 
CenturyTel of San Marcos, Inc., Docket No. 2643 1 (filed Aug. 8,2002) (“Level 3 Petition”). 
See ISP Order on Remand, 16 FCC Rcd. at 91 81-84 
Competition Provisions in the Telecommunications Act of 1996; ISP Order, 14 FCC Rcd. at 
3707 7 28. 

ISP Order on Remand, 16 FCC Rcd. at 91 82-83 71 69-70. 
See Letter from Rogelio E. Peiia, Counsel for Level 3 Communications, LLC, to Harvey 
Perry, CenturyTel, Tnc., General Counsel (Mar. 1, 2002) (“Level 3 Arbitration Request”), 
attached as Exhibit A to Level 3 Petition. 
See Arbitration Award at 34-35. 

68-71; Implementation of the Local 
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CenturyTel raise concerns about CenturyTel’s compliance with the FCC’s ban on origination 

charges, which requires that the originating carrier ( ie . ,  CenturyTel) bear the costs of facilities 

used to deliver telecommunications traffic to the POI and recovers those costs through the rates it 

charges to its own customers for making calls?2 

11. B Y  CHARACTERIZING LEVEL 3’s ISP-BOUND TRAFFIC AS INTERSTATE OR ‘“ON- 
LOCAL,” THE ARBITRATORS IGNORED FCC AND JUDICIAL STATEMENTS TO THE 
CONTRARY AND VIOLATED THE BAN ON ORIGINATION CHARGES FOR ANY 
TELECOMMUNICATIONS TRAFFIC 

The arbitrators’ decision to characterize ISP-bound traffic alternatively-and 

inconsistently-as interstate or “non-local” traffic ignores FCC and judicial findings to the 

contrary and violates the FCC’s ban on origination charges for any telecommunications traffic. 

The arbitrators’ erroneous characterization of ISP-bound traffic as “non-local” led the arbitrators 

to decide in CenturyTel’s favor with respect to interrelated Issues 2 and 3.33 With respect to 

Issue 2, the arbitrators relied on legally impermissible and inconsistent rationales-that Level 3’s 

ISP-bound traffic is, alternatively, either exclusively interstate in nature, or “non-local” because 

Level 3 lacks a physical presence in every one of CenturyTel’s local calling areas-to find that 

the interconnection agreement must exclude ISP-bound traffic from the definition of “local” 

traffic.34 With respect to Issue 3, the arbitrators erroneously found that the interconnection 

agreement must require Level 3 to pay access charges or tariffed rates for traffic originated by 

CenturyTel customers and transported by CenturyTel to the POI with Level 3-thereby ignoring 

32 See Virginia Arbitration Order, 17 FCC Rcd. at 27,064 7 52; 47 C.F.R. 0 5 1.703(b). 
33 Oddly, the arbitrators adopted Level 3’s proposed interconnection agreement language for 

Issues 2 and 3, on the theory that their conclusion with respect to Issue 1-that Level 3’s 
ISP-bound traffic is not “local”-ensures that Level 3’s proposed language for Issues 2 and 3 
in no way qualifies Level 3’s ISP-bound traffic for treatment as “local” traffic or exempts it 
from access charges or tariffed FX rates imposed by CenturyTel. See Decision Matrix, 
Issues 2 and 3, Arbitrators’ Position (Arbitration Award at 57-59). 
See Arbitration Award at 14-23. 34 
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the FCC’s ban on origination charges for ISP-bound traffic.35 This characterization also 

underscores the arbitrators’ failure to adopt interconnection agreement language consistent with 

their conclusions on Issue 1 (as discussed in part I above) and their unwillingness to adopt the 

FCC’s definition of “bill-and-keep” in resolving Issue 4 (as discussed in part I11 below). 

A. The Arbitrators Mistakenly Characterized ISP-Bound Traffic as Exclusively 
Interstate Traffic 

The arbitrators’ assertion that the FCC has defined ISP-bound traffic as exclusively 

interstate both misreads the relevant FCC and court statements to the contrary and is wholly 

inconsistent with the arbitrators’ decision that the Commission has jurisdiction to arbitrate 

interconnection disputes and enforce interconnection agreements involving ISP-bound traffic.36 

To the contrary, the FCC and the courts have long characterized ISP-bound traffic as a hybrid, 

thereby enabling the shared jurisdiction under $ 5  251 and 252 as described by the FCC. 

As noted in part 1.B above, the D.C. Circuit confirmed the hybrid nature of ISP-bound 

traffic as it vacated the FCC’s previous attempts to draw a localhon-local distinction, stating that 

“[nleither category fits clearly.”37 Consistent with this approach, the Eleventh Circuit, sitting en 

bane, affirmed the Georgia Public Service Commission’s decision to treat ISP-bound traffic as 

local under the interconnection agreement between BellSouth and M C I m e t r ~ . ~ ~  

35 See id. at 23-35. The Arbitration award also ignores the fact that Level 3, rather than 
CenturyTel, will provide Level 3’s ISP customers with an FX-like service. Tr. 288: 10-12; 
Tr. 291:5-9; Tr. 29323-16. 

36 See Arbitration Award at 34. The arbitrators made this erroneous conclusion in discussing 
Issue 3, although it is more appropriately addressed in the context of Issue 2 and the meaning 
of “local.” 

37 Bell Atlantic, 206 F.3d at 5. See also Level 3 Initial Post-Hearing Brief at 11-12, 
BellSouth Telecommunications, Inc. v. MCImetro Access Transmission Services, Inc., 3 17 
F.3d 1270 (1 lth. Cir. 2003). 

38 
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B. The Arbitrators Failed to Apply Q 51.703(b) of the FCC’s Rules, Which 
Prohibits LECs From Charging Other Telecommunications Carriers for 
Originating Telecommunications Traffic and Carrying that Traffic to the 
POI 

The arbitrators failed to apply 8 5 1.703(b) of the FCC’s rules, which prohibits LECs fiom 

charging other telecommunications carriers for originating telecommunications traffic- 

including ISP-bound trafic-and carrying that traffic to the POI. Rather than examine the 

language of the FCC’s rules or its TSR Wireless decision-af%irmed in two appellate court 

decisions-the arbitrators stated summarily that they did not find Level 3’s arguments regarding 

8 51.703(b) “per~uasive.”~~ Nevertheless, the plain language of the FCC’s rules-which the 

arbitrators failed to parse-provides that ISP-bound traffic is telecommunications traffic subject 

to 6 51.703(b). 

Section 51.703(b) provides that “[a] LEC may not assess charges on any other 

telecommunications carrier for telecommunications traflc that originates on the LEC’s 

network.”40 The FCC determined that such origination charges are not permissible reciprocal 

compensation charges for purposes of FTA $251(b)(5), and the FCC therefore prohibited LECs 

from assessing them.41 As the rule’s language makes clear, this prohibition is a general one, 

39 Arbitration Award at 33-34. 
40 47 C.F.R. 0 51.703(b) (emphasis added). 
41 Although the FCC has preempted the states’ ability to set reciprocal compensation rates for 

ISP-bound traffic, this preemption in no way alters or limits the 8 5 1.703@) ban on 
origination charges. See, e.g., Arbitrator’s Recommended Decision, In the Matter of the 
Petition of Level 3 Communications, U C ,  for Arbitration to Resolve Issues Relating to an 
Interconnection Agreement with Qwest Communications, Minnesota PUC Docket No. 
P5733,421/IC-02-1372, Decision No. 3-2500-15076-2 (Nov. 1,2002) (finding that footnote 
149 of the ISP Order on Remand “supports Level 3’s argument that, despite the change in the 
rates for reciprocal compensation for ISP-bound traffic, the ISP Remand Order does not alter 
an ILEC’s obligation under 0 51.703(b) to transport this traffic to the point of 
interconnection.”), adopted in Order Accepting the Arbitrator ’s Recommendation and 
Requiring Filed Interconnection Agreement, Minnesota PUC Docket No. P5733,42 UIC-02- 
1372, Decision No. 3-2500-1 5076-2 (Dec. 23,2002) (noting that in the ISP Order on 
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applying to any other telecommunications carrier and to all telecommunications traffic. Section 

51.703(b) is “unequivocal in prohibiting LECs from levying charges for traffic originating on 

their own networks, and, by its own terms, admits of no exceptions.’’2 Section 51.703(b) also 

covers any and all charges for traffic or facilities, as the FCC made clear in TSR Wirele~s.4~ 

ISP-bound traffic falls within this category of “telecommunications traffic,” as defined in 

6 51.701@)(1), which states that for purposes of 47 C.F.R. Subpart H (including 8 51.703(b)), 

“telecommunications traffic” means: 

Telecommunications traffic exchanged between a LEC and a 
telecommunications carrier other than a CMRS provider, except for 
telecommunications traffic that is interstate or intrastate exchange access, 
information access, or exchange services for such access.@ 

Nowhere did the arbitrators conclude that Level 3’s ISP-bound traffic fell within any of these 

exceptions. To the contrary, the arbitrators noted that “ISP traffic has not been defined as access 

traffic.’945 

Instead, the arbitrators attempted to exempt ISP-bound traffic from the requirements of 

$9 51.701(b)(l) and 51.703(b) by interpreting those provisions .to encompass exclusively local 

telecommunications traffic. Such a reading is prohibited by the FCC’s rules following the D.C. 

42 

43 

44 

45 

Remand, the FCC stated that it was unwilling to take any action that would establish separate 
intercarrier compensation rates, terms and conditions for local voice and ISP-bound traffic. 
Qwest’s recommendation would do just that. For ISP-bound traffic, Qwest would have the 
Commission ignore FCC Rule 51.703(b) and shift to Level 3 all the costs of carrying 
Qwest’s originating traffic over Qwest’s network to the POI, while for voice traffic, Qwest 
would bear all the costs of transporting traffic originating on its network to the POI.” 
(footnote omitted)). 
See MCImetro Access Transmission Servs. v. BellSouth Telecomms, Inc., 352 F.3d 872,88 1 
(4th Cir. 2003) (“MClmetro”). 
See TSR Wireless, 15 FCC Rcd. at 1 1,181 7 25. 
47 C.F.R. ;5 51.701@)(1). 
Arbitration Award at 34. 
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Circuit’s vacatur and remand in Bell Atlantic, in which the court rejected the FCC’s “end-to-end” 

jurisdictional analysis!6 In the ISP Order on Remand, the FCC subsequently abandoned its 

localhon-local distinction and deleted the word “local” fiom this definition of 

telecommunications traffic in 6 5 1.701 @)( 1).47 Consequently, the FCC’s prohibition on 

origination charges in 4 5 1.703@) and TSR Wireless applies to all telecommunications traffic, 

unless it falls within one of enumerated exceptions. 

The FCC made clear its rationale for these rules in the TSR Wireless and Virginia 

Arbitration orders. In each of these orders, the FCC stated that 0 5 1.703@) ensures that the costs 

of delivering telecommunications traffic to the POI are to be borne by the originating carrier, on 

the grounds that those costs relate to the originating carrier’s network, and the originating carrier 

recovers those costs through the rates it charges to its own customers for making calls?8 

CenturyTel may already recover from its own customers the costs of carrying traffic to 

Level 3’s POI from its own customers, and indeed profit from such recoveries. Level 3, like 

other LECs, provides connectivity to other network operators and charges a monthly fee to its 

customers for doing so. The services at issue in this case are but a source of revenue for 

CenturyTel. So this is not a case of Level 3 imposing costs on CenturyTel to the sole benefit of 

Level 3. In no way would CenturyTel subsidize Level 3’s costs for providing service to its 

customers. To the contrary, as the D.C. Circuit noted in upholding TSR Wireless, 6 51.703(b) 

ensures that LECs such as CenturyTel do not “game the system’’ by forcing interconnecting 

~ -~ 

46 See Bell Atlantic, 206 F.3d at 6. 
See ISP Order on Remand, 16 FCC Rcd. at 9173-74 1 46. 

at 27,064 152. 

47 

48 See TSR Wireless, 15 FCC Rcd. at 1 1,177-78 7 2 1 ; Virginia Arbitration Order, 17 FCC Rcd. 
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carriers such as Level 3 to pay for dedicated facilities that LECs such as CenturyTel could 

conveniently carry at their own expense.4’ 

C. The Arbitrators’ Characterization of Level 3’s ISP-Bound Traffic as “Non- 
Local,” Due to a Lack of Physical Presence or a POI in Every CenturyTel 
Local Calling Area, Is Inconsistent with Federal and Texas Law 

By characterizing Level 3’s ISP-bound traffic as “non-local”-based on what the 

arbitrators saw as Level 3’s inability to confirm that its network would have a physical presence 

or POI in each of CenturyTel’s local calling areas-the arbitrators acted contrary to federal law. 

The arbitrators simply asserted-without any quotation or citation to an FCC or Commission 

rule or judicial decision interpreting either-that they relied on “recognized standard definition 

of local traffi~.”’~ Yet the FCC and the courts have rejected as inconsistent with 0 51.703(b) 

various incumbent LEC arguments that a lack of physical presence or POI within a local calling 

area renders telecommunications traffic “non-local” or subject to origination charges. The FCC 

has never relied on a LEC’s physical presence in a local calling area as a basis for determining 

the jurisdictional nature of a particular class of traffic or the regulatory obligations for that class 

of traffic. 

Most recently, the D.C. Circuit found that the location of the POI between a LEC and 

another telecommunications carrier is irrelevant when assessing payments from one carrier to the 

other.’l Consistent with 6 51.703(b) and TSR Wireless, the court found that if a caller dials a 

number associated with the same local calling area, the LEC is barred fkom charging the other 

@est, 252 F.3d at 467. 49 

50 Arbitration Award at 22. 

Mountain Communications, Inc. v. FCC, 355 F.3d 644,645-49 (D.C. Cir. 2004). 51 
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telecommunications carrier for the cost of transporting the call, even if the POI is located outside 

ofthe local calling area.52 

Likewise, the Fourth Circuit recently found in MCImetro that an MCImetro-BellSouth 

interconnection agreement approved by the North Carolina Utilities Commission violated FTA 6 

251 and 0 51.703(b) of the FCC’s rules by permitting BellSouth to charge MCImetro for 

transporting BellSouth-originated traffic to MCImetro’s distant point of interconnection, “even 

though that POI might be hundreds of miles away.”53 The Fourth Circuit therefore concluded 

that “we are left with an unambiguous rule [i.e., 6 51.703@)], the legality of which is 

unchallenged, that prohibits the charge that BellSouth seeks to impose.”54 

The Fourth Circuit in MCImetro followed the FCC’s reasoning in the Virginia 

Arbitration Order, where the FCC rejected the efforts of Verizon to charge competitive LECs for 

transporting Verizon-originating traffic to a POI outside of Verizon’s local calling area.55 

Verizon had attempted to require a competitive LEC to bear Verizon’s costs of delivering 

Verizon-originating traffic between the Verizon-specified financial demarcation point the POI 

with the competitive LECS6 The competitive LECs sought a “bill-and-keep arrangement, 

whereby each party would bear the cost of delivering its originating traffic to the POI 

52 See id. 

53 MCImetro, 352 F.3d at 877. See also id. at 881 (holding that “[blecause the interconnection 
agreement allows BellSouth to charge MCI for trafic originating on the BellSouth network, 
it violates the 1996 Act as implemented by the FCC’s current rules. Accordingly, we reverse 
the district court’s grant of summary judgment in favor of BellSouth on this issue, and direct 
the district court to enter summary judgment in favor of MCI on this issue.”). 

54 Id. 

55 See id.; Virginia Arbitration Order, 17 FCC Rcd. at 27,064-65 77 52-53; Level 3 Initial Post- 

56 See Virginia Arbitration Order, 17 FCC Rcd. at 27,064-65 7 53. 

Hearing Brief at 28. 
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designated by the competitive LEC.57 The FCC adopted the competitive LEC’s approach, 

finding that it was “more consistent with the Commission’s rules for section 251(b)(5) traffic, 

which prohibit any LEC from charging any other carrier for traffc originating on that LEC’s 

network; they are also more consistent with the right of competitive LECs to interconnect at 

any technically feasible The arbitrators’ decision in the present case is therefore 

wholly inconsistent with the FCC’s approach, as the Arbitration Award would require Level 3 to 

bear CenturyTel’s costs of delivering CenturyTel-originating traffic between the CenturyTel- 

specified financial demarcation point (i.e., the limit of CenturyTel’s local calling area) and the 

POI. 

The arbitrators’ decisions on Issues 2 and 3 are plainly inconsistent with these FCC and 

judicial pronouncements, which state clearly that a telecommunications carrier such as Level 3 

need not have a physical presence or POI in the local calling area in order to avail themselves of 

the FCC’s interconnection rules, including 0 51.703(b). So long as Level 3’s ISP-bound traffic 

does not fall within one of 6 51.703(b)’s enumerated exceptions-and the D.C. Circuit’s findings 

in Bell Atlantic make plain that it would not-CenturyTel is prohibited from collecting 

origination charges from Level 3, and the Commission is precluded fkom adopting an 

interconnection agreement that would enable such charges. 

Indeed, the arbitrators’ findings are wholly inconsistent with the findings in Commission 

Docket 24015, in which the arbitrators found that lack of a physical presence in the local calling 

area does not necessarily allow for the imposition of origination charges: 

57 See id. 
58 Id. at 27,065. 
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While the Arbitrators recognize that FX and FX-type services are 
provisioned differently, due to differences in ILEC and CLEC network 
architectures and local calling scopes, the Arbitrators are not persuaded 
that the differences in provisioning methods should mandate different 
classification and/or  omp pens at ion.^^ 

Finally, these FCC and judicial pronouncements clarifL that the arbitrators’ request for 

further Level 3 network design information is irrelevant for purposes of deciding the arbitration 

issues or choosing contract language.60 The arbitrators’ continuing attempts to determine Level 

3’s physical presence in CenturyTel’s service areas have no bearing on the question of whether 

to allow or prohibit CenturyTel’s origination charges. The FCC’s rules simply preclude 

CenturyTel fiom assessing origination charges against any ISP-bound traffic, including Level 3’s 

ISP-bound traffic. 

III. T€E ARBITRATORS ERRED IN REFUSING TO ADOPT THE FCC’S DEFINITION OF “BILL- 
AND-KEEP” 

The arbitrators inexplicably erred in refusing to adopt the FCC’s definition of “bill-and- 

keep,” as stated in the ISP Order on Remand, for the proposed interconnection agreement 

59 Revised Arbitration Award, Consolidated Complaints and Requests for Post-Interconnection 
Dispute Resolution re Inter-Carrier Compensation for “FX-Type ” Trafic Against 
Southwestern Bell Tel. Co., PUC Docket No. 24015, at 30 (filed Aug. 28,2002). See also 
Level 3 Initial Post-Hearing Brief at 28-37. 

See, e.g., Arbitration Award at 14; Decision Matrix, Issue 1, Arbitrators’ Position 
(Arbitration Award at 52). Given CenturyTel’s status as a rural telephone company with a 
valid 8 25 1 (f) exemption exempts CenturyTel from the single POI requirement of FTA 6 
25 1 (c)(2), Level 3 has agreed that it will “pick up” all traffic at a POI within each CenturyTel 
serving area by building or leasing transport to that point. Tr. 27: 10-1 4, Tr. 147: 17-20, Tr. 
196:25-197:9, Tr. 295:24-296:2, Tr. 43 1 -23:432:4. But this arrangement in no way alters the 
nature of Level 3’s ISP-bound traffic as telecommunications traffic subject to 8 51.703(b) of 
the FCC’s rules. 
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between Level 3 and CenturyTel.61 The FCC itself has chosen a “bill-and-keep” regime as the 

interim compensation regime for ISP-bound traffic-a regime that remains in effect.62 

First, the arbitrators persist in characterizing Level 3’s proposed services as “non-local” 

ISP-bound traffic that somehow falls outside the FCC’s interconnection requirements for 

telecommunications traffic. As noted in parts I and I1 above in relation to Issues 1, 2, and 3, the 

arbitrators have made an impermissible distinction between “local” and “non-local” ISP-bound 

traffic, asserting that the former category is subject to the same FCC interconnection requires as 

local telecommunications traffic, whereas the latter category is not. The arbitrators’ assertion 

that the FCC has maintained a concept of “local call” or “local calling area” in its rules regarding 

origination charges and reciprocal c~rnpensation~~ is flatly contradicted by the FCC’s revision of 

the definition of “telecommunications traffic” in 0 51.701(b)(l)64 and by the repeated 

applications by the FCC and the courts of 1 5 1.703@) to prohibit origination charges for traffic 

transported to a POI outside of the local calling area.65 

Second, the arbitrators mischaracterize the Revised Arbitration Award in Docket No. 

24015. In Docket No. 24015, the arbitrators rejected SWBT’s argument-which the arbitrators 

appear to have endorsed in this proceeding66-that the ISP Order on Remand applies only to 

ISP-bound traffic that originates and terminates in the same local calling area: “[All1 ISP-bound 

traffic, whether provisioned via an FX/FX-type arrangement or not, is subject to the 

See Arbitration Award at 37-39. 

See ISP Order on Remand, 16 FCC Rcd. at 9153 n.6 (defining “bill-and-keep”), 9187 $I 78 
(establishing interim regime). 

61 

62 

63 Arbitration Award at 38. 
See parts I.B, 1I.B above. 64 

65 See part 1I.C above. 
66 See Arbitration Award at 38. 
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compensation mechanism contained in the FCC’s ISP Order on Thus, the 

arbitrators’ conclusions regarding Texas law are likewise erroneous. 

Iv. TIiE ARBITRATORS FAILED TO COMPLY WITH THE COMMISSION’S COMPULSORY 
ARBITRATION RULES 

The Arbitration Award also merits reconsideration by the Commission because the 

arbitrators failed to comply with the Commission’s rules for compulsory arbitrations in 

interconnection disputes.68 Section 2 1.95(t)( 1) of the Commission’s substantive rules requires 

the arbitrators to issue a Proposal for Award based on the record of the arbitration hea~ing.6~ 

Section 21.95(t)(2) grants to the parties 10 days from the issuance of the Proposal for Award to 

file exceptions to that Proposal for Award, specifying any alleged ambiguities or errors.7o Only 

within 10 days of the receipt of any exceptions may the arbitrators then issue an Arbitration 

Award.71 

In the instant arbitration, however, the arbitrators simply issued a final Arbitration 

Award, ignoring the provisions in $0 21.95(t)(1) and (2) and depriving Level 3 of the 

opportunity to address the arbitrators’ ambiguities and errors in the Arbitration Award.72 

Without reconsideration and modification by the Commission, the Arbitration Award is therefore 

invalid under the Commission’s own rules. 

67 Docket 2401 5 Revised Arbitration Award at 3 1. 

See P.U.C. SUBS. RULE 21.95. 68 

69 P.U.C. SUBS. RULE 21.95.(t)( 1). 
70 P.U.C. SUBS. RULE 21.95(t)(2). 
71 P.U.C. SUBS. RULE 21.95(t)(3). 
72 See Arbitration Award at 1. Level 3’s motion for reconsideration remains proper, however, 

as it objects to the arbitrators’ Arbitration Award. See P.U.C. SUBS. RULES 21.75 (permitting 
motions for reconsideration of a final Arbitration Awards), 21.95(w) (prohibiting motions for 
reconsideration of a Proposal for Award). 

20 



CONCLUSION 

For the reasons stated above, this Commission should reconsider and modify the 

Arbitration Award to conform the Arbitration Award and interconnection agreement language to 

the requirements of federal and Texas law. 

' -. . .  
I .. ~ 

William P. Hunt, I11 
Vice President, Public Policy 
LEVEL 3 COMMUNICATIONS, LLC 
1025 Eldorado Boulevard 
Broomfield, Colorado 8002 1 
+1 720 888 2516 tel 
+1 720 888 5134 fax 

31 March 2004 

Respectfully submitted, 

LEVEL 3 COMMUNICATIONS, LLC 

Rogelio E. Peiia 
Texas State Bar No. 15740700 
P E ~ ~ A  & ASSOCIATES, LLC 
1919 14th Street, Suite 330 
Boulder, Colorado 80302 
+1 303 415 0409 tel 
+l 303 415 0433 fax 

John T. Nakahata 
Kent D. Bressie 
HARRIS, WILTSHIRE & GRANNIS LLP 
1200 18th Street, N.W., Suite 1200 
Washington, D.C. 20036-2560 
+1202 730 1337 tel 
+1 202 730 1301 fax 

Counsel for Level 3 Communications, U C  
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I hereby certify that the original and 19 copies of the foregoing Motion for 
Reconsideration of Level 3 Communications, LLC in Docket No. 26431, was filed via 
hand-delivery on this 3 1' day of March, 2004, addressed to the following: 

Filing Clerk, Central Records 
Public Utility Commission of Texas 
1701 N. Congress Avenue 
Austin, Texas 78701 

and I hereby certify that I have this day sent this document, via regular U.S. Mail, postage 
pre-paid on this 31' day of March, 2004, and/or via hand-delivery on this 31" day of 
March, 2004, addressed to the following: 

Brook Bennett Brown 
McGinnis, Lochridge & Kilgore, L.L.P. 
9 19 Congress Avenue, Suite 1300 
Austin, TX 78701 
Counsel for CenturyTel of Lake Dallas, 
Inc. and CenturyTel of San Marcos, Inc 

** Via U.S. Mail and Hand Delivery 

Karen Brinkmann 
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555 1 lth Street, N.W. 
Washington, D.C. 20004-1304 
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